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COMMONWEALTH OF THE BAHAMAS 1999
IN THE SUPREME COURT No. 1440

Common Law Side

IN THE MATTER of an application by Petroleum
Products Limited and Fabian Investments Limited
for leave to apply for Judicial Review

AND

IN TIHIE MATTER of certain provisions «f the
Securities Industry Act 1999

AND
IN THE MATTER of a Complaint against a d¢cision

of the Securities Commission of The Bahamas Dy the
above-named Applicants

BETWEEN

REGINA

SECURITIES COMMISSION OF THE BAHAMAS
Respondent

Ex Parte

PETROLEUM PRODUCTS LIMITED

and
FABIAN INVESTMENTS LIMITED
Applicants
I B e o s o B B B e RS

Appearances: Mr. Maurice Glinton and Mr. Raynard Ri;;by
for the Applicants.

Mr. Harvey Tynes QC, Mr. Carl Tynes an/l Ms.
Nshona Tynes for the Respondent.

Mrs, Caryl Lashley for Freeport Oil Holding
Company Limited.
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DR VY YY)

Mr. Frederick Smith and Mr. Robert Adams
for The Grand Bahama Port Authority Li mited

Mr. Milton Evans and Ms. Leila Green for the
Attorney General (only on the morning of day 3
of the hearing, 28 June 2000)
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Hayton, AJ:

By t
Petroleum R
impugn the

Bahamas, (4

for the publ

(“FOILICL”
Howe
Port Autho

person to be

Essenf

bascd upon {

heir application for judicial review the applicants,
roducts Limited and Fabian Investmcnts‘ Limited, seck to
conduct of the respondent Securities Commission ¢ " The
the Commission”) in respect of registering a prosp :ctus
ic flotation of Freeport Oil Holding Company Lin ited,
).
ver, counsel for The Grand Bahama Port Authority, (“the
Fity”), intervened at the outset, claiming to be a proper
heard in opposition to the application under Order 5° ¢ 9.
ially, he had two grounds for intervening. The first was

actual inatters alleged in the applicants’ Statement (‘iled

on 21 Deceqlber 1999 pursuant to Order 53 r 3) which impugne the

conduct of

grantcd by

he Port Authority, particularly in relation to a licince

the Port Authority to Frecport Oil Company Lin-ited




(“Focol”) wholly owned by FOHCL, and which were ralevant 1o the

relief fequested by the applicants, particularly in para. 3

of the Statement.

‘, The second ground was based upon a matter
i

10) anc (11)

of law the

" submission that this application impugning the conduct of the

Commission under the Securitics Industry Act 1999

because that Act does not extend to the regulation d

is poirtless

f comp.mies

' opcrating within the Port Authority’s jurisdiction (conﬁened b the
i

| Hawksbill Creek Agreement) and FOHCL is such a comy
|

subsidiary, Focol.
This submission concerns a matter of fundamentad
relating to the constitutional position of the Port Authori
to that of thc Government of the Bahamas and, if corrg
rug from under the feet of the appiicant.
Accordingly, 1 hold thgt the Port Authority is a p

to be heard within Order 53 r 9 and so shall be heard. H

leave for it to be heard is mainly to enable it to be heard

of law. The extent to which it needs to be heard o

mattcrs mentioned above depends upon the cxtent t

applicants delve into alleged underhand dealings invol

9

any, as s its

| importance
by in relition

ect, pulls the

roper person
lowever, any
bn the matter
h the faitual

b whicl the

ying the Port

Authority and Focol, the subject matter of another actior brought by

the applicants. As will be seen, in the course of the hearing, counsel

for the applicants conceded that he was no longer asking the court (o

find that the FOMHCL prospectus registered by the |

1

Commission

usurped the court’s jurisdiction to determine issues sub judice and

actually contained statements that were misleading false and

|
f
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'~ heard for the constitutional issue to be tried.

deceptive, resulting in an unconscionable consideration
the acquisition of shares in FOICL, Thus, he withdr
for relief in para 3(10) and 3(11) of the Statement.

As a result of the Port Authority having leave to

applicants and the respondent agreed to serve copics

being paid for

tw his claimg

be hearl, the

of their trial

bundles upon the Port Authority’s counsel, while the la]lter agrezd to

inform the Attorney-General’s office of the jurisdiction
and (o let the Attorney General have the skeleton submid
as soon as practical.” Clearly, the Attorney General neeq
on this constitutional issuc, so that leave was granted
for the Attorncy General appeared on the morning of
final day of the initial part of the proceedings. It then

that a lengthy adjournment would be nceded to afford

Al submi ision
sions th:reon
s to be | eard
vhen counsel
the third and
became «lear

the Atto ney

General time for proper preparation on the important ¢onstituti ynal

tssue. However, such issue would not arise if the ju

application failed on its own merits.

dicial review

It was thus agreed that it is only if the applicatiJm merits the

award of some relicf that steps will be taken to adjourn

With this background 1 turn to the merits of this

first addressing the need for an application for judicial r

made promptly and in any event within six months fr

the case ;art-

applicat on,
sview to ‘be

om the date

when grounds for the application first arose unles$ the Counrt

considers that there is good reason for extending| the period

within which the application shall be made” (Order 53 r 4).

DODLEGEZYZ 00 Ad9I¥ NOSAI9 d¢1 50 Nno 40 1PC
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Was the application made promptly and in_any ey

ent within six

months? No. Is there good re

ason for extending time? No,

Counsel for the Commission submitted that 1
“grounds for the application first arose” was | June
Commission registered the FOHCL prospectus in res
the applicants seek relief. Counsel for the applicants sy
was 5 July 1999 when the applicants first acquired kn(
public offering of shares (as apparcnt from their lettd

lawyers acting for FOIICL).  Failing that, it was

prospectus was published. The application forms indig

ran from 1 July 1999 to 5 p.m. on 30" July 1999 (t

therein acknowledging “receipt of the prospectus dated

while the offer was given full publicity on Iriday 2 Ju

- Freeport News and in a fu]l page advertisement hj

© Guardian. After all, was it not the very publication of ¢

to the world that caused the alleged detriment to the app
The applicants’ ex parte application for judicia
- filed on 21 December 1999, more than six months aftes
but (ewer than six months after the period 1 to S July 194

Authority for 1 June 1999 being the key date is

English Court of Appeal’s decision in R v Secretar

he datc when
999 wten the
pect of which
bmitted that it
pwledge of the
r of 6 July to
the day the
tated the offer
e declaration
I July 19997),
y 1999 in the
1 the Nissay
he prospactus
icants?

| review was
[ June 1999
9.

found ir the

of State for

Transport ex p Presvac of 25 June 1991 published

in (199:)) 4

Admin1.R 121,

run until he knew of the issue of a certific
competitor’s v

not run until he had enough

ogolLeBEeHE

03 AA9TY NOSAI

In that casc the applicant submitted that time did not
ate indiJating thit a
alves complied with certain Regulations or, rather, did

|
admissible “ammunition” 16 enablc Iim

|
l
;
l
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to formulate his application with reasonable confidenc in jts success.

In response, Purchas L] (with whom the other Lord Justice: simply

concurred) stated (pp 122-134)

“In my judgment the words o
are perfectly clear and do nat

any implication of the kind whi

should be made within three

upon which [he] relied for his duy

that time did not run until mij
May 1988 are not relevant.
however, he relevant when

for extending the period’.”

A similar approach was adopted by the Engl

_‘ Appeal in R v Stratford-on-Avon DC ex p_Jackson [1

| 1319 at 1324. On 30 August 1984 the respondent plannj

passed a resolution granting planning permission.

judgment of the court Ackner L] stated,

the order

admit of

ch vvould
be necessary to Support [the Ppliciint’s]
submission. In my judgment ofder S$i3r4
provides that (a) the application should
be made promptly (b) that in a y event it
onths [the
English period] from the date |when the
grounds for the application first arose.,
Therefore the subjective expe ience and
state of knowledge of [the |a

Pplicant]
bmission
April or

he court
comes to consider the proviso ‘Unless the
court considers that there s gJod rezson

!

sh Court of

D85] 1 WLR

ng authcrity

Giving the

|

“It was on 30 November that 4he thre
|

month period referred to in Order 53 y 4

ran out.”

0o0LEBEZYC 00 AAQTXM NNcATA
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Similarly, the English Divisional Court in R v Lond bn_Bor(ugh_of

Redbridge ex p G (Judicial Review Pp 394 - 404, 1991 Crown
Office Digest 347 - 434) held that time ran from the dite the
Borough’s Education Committee made jts decision or 2 Jui;u 1990,
not when the child’s father reccived notification ofy § November
1990.

I respectfully concur that the date when time begins 10 run
cannot be the date that the applicant acquires knowledge which could
be two months, two years or twenty years afler the impugned even:

which he now claims to affect him. The datc must be objectivi:, not

subjective (although in Rey v Attorney General of The Bahimas,
No. 1351 of 1999, which | decided on 27 June 2000,| counsel were
content, in presenting that particular case, to act as {f the tire of
Rey’s knowledge of Notes by the Bahamian governmerdt to the Swiss
government was the crucial date and, even on that basis, the
. application was held to bé out of time).

In the present circumstances, is the key objective|date the date
the Commission registered the prospectus of which the applicnts
complain or the date FOHCL publicly published thé prospeclus,

thereby allegedly detrimentally affecting the applicants| interest (by

making known to the world the information contained {H erein, which

ought to have becn better slanted towards the applilcants if the

|

Commission had investigated matters in proper fashion, hav ng
|
:

afforded the applicants the opportunity to make rcpresientalions, as
:

claimed by the applicants)? l

i
oooLEBEZYE 00 Ad9Id NOSAI9 d51:50 €O 4O InC



In my view, “when grounds for the application fi
on lf Junc 1999, when the prospectus was register
complained of conduct of the Commission, not on 1 Ji
FOUCL inevitably took advantage of such registrati

itself to the public. Thus, the application is even b

month limit, quite apart from the fact that, as the Eng

Appeal stated in R v Stratford-on-Aven DC ex p Jac

Ist arose” was
bd, being the
ly 19Q9 when
bn to marke:
’yond the six

lish Court of

WLR 1391 at 1322,

“The essential requirement is
application must be made prom

If such essential requirement is not satisfied in any

son [1935] 1

that the
ptiy”.

event w thin

the objcctive six month period, the question arises whether or not “the

Court considers that there is good reason for extending ti
is here, in my vicw, that the Court should take account o

impugned matter came to the knowledge of the applica

consider whether the applicant, after acquiring such knoy

the application promptly, there being a greater need to

the greater the period since the objective date of the gI¢

application. If the applicant did then apply promptl

ic period”’. It
{ the time the
nt. It should
vledge, rrade
act promptly

unds for the

y the peiiod

should be extended to that necessary to make the application timel /.

The “essential requirement” then becomes that t

must here show that they acted promptly after 5 July 199

he applic:nts

J

On 6 July their lawyers wrote a lengthy (5 pages) hard-hitl ng

letter faxed to FOHCL’s lawyers and copied to the

00o0LEGBEZYZ 00 Ad9Id NOSHIO

Commission.
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Two and a half pages set out the parts of the prospedtus thal causc
concern “as gross misrepresentations of the facts and o [ the trur: Jegal
position”, and as “statements contemptuous of the jurisdiction of the
Court of Appeal and which, if allowed to go unchallenged, are certain
to materially and irrevocably prejudice our clients’ intefests”. 1 hen a
retraction of the statements and an apology are requifed befo ¢ the

letter concludes on page 5 as follows (including a spe&iﬁc reference

to applying for judicial review).

“In terms of time, it being of th essence
having regard to the deadlines set by the
Company under the terms of its offe; to
the public, we would expect reply to
this our demand by not later|than the
close of business tomorrow, 7% July.

You should also be advised that in so far
as the said statements and
representation amount to infr ctions of
the law and in themselv S raise
legitimate complaints  agaihst ‘he
performance by the ecurities
Commission of its duties to act in and
safeguard the public interest nder the
Securities Industry Act, 1999, we not anly
regard ourselves obligated to ring this
matter to the Commission’s attention
(which we intend to by forwarding a cupy
of this letter) but, if necessary, )y reason
of our not being satisfied by any action
which it may take, apply for judicial
review in the Supreme Court without
prejudice to any relief which might he
available to our clients in the Court of
Appeal in the interim.

000LEBEZYE 00 A9TId NOSAI9 ds1:50 00 20 1nC
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We trust that we have made

ourselves

| clear as to the importance of ¢ is matter
' to the clients who are not prepared in any
way to be dissuaded from pursuing tiieir

interest in the prosecution of t
to its final resolution, whether

the Court of Appeal or Her Maje
Council.”

In the absence of a reply, steps were taken on 7

apply for injunctive relief in a direct interlocutory aﬂ

| Notice of Motion to the Court of Appeal to whom ar
‘ pending relating to the 19 December 1996 judgment o
l Longley in a case brought by the applicants agains{
| Bahama Port Authority Limited and Focol (1991 No
~ revealed by the affidavit of Pamela Seymour (sworn on

and filed on 13 July 1999 for the hearing on 23 July by

Appeal), there is a very long acrimonious history of

involving the applicants’ complaints against the Port A

Focol, and the applicants considered that the flotation of

hat b in
ty’s Privy

fs Action

July 1949 to
bplicatior: by
1 appeal was
f Mr. Ju:tice
The G and
1327). As
12 July 1999
the Court of
legal act ons

uthority and

FOHCL 'the

value of which hinged on its ownership of Focol) could be regarded

as designed to frustrate or undermine the above actign 1991 No.

1327, and cven to amount to a contempt of court.

That action had been struck out by Mr. Justice Longley on the

basis that the partics had by agreement in 1980 settled éli the issues

between them. The applicants hoped to be able t

f
b have that

|

. . |
preliminary striking out overturned in the peading appeal, so that the

merits of the bitter issues between the parties could then be examin »d.

000LEGEZYZ 0J A9TA NOSHIY
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On 23 July 1999 the Court of Appeal rejected the app icant’s

claths to injunctive relief to protect the applicant’s position. The
appeal from Mr. Justice Longley’s 1996 decision is stilf pend{n.. 2

On 13 July the applicants’ lawyer wrote to the Commission a
lengthy 4 page letter about ijts “lack of due diliance”, $) that
“material facts contained in of omitted from the saijd Drospectiss ars
patently untrue and intentionally misleading”, about 4the nurrerous
and significant breaches of and non-compliance witl the Sceurity
(Industry] Act 19997, and requesting it to take steps to order a
retraction of the seven offending statements in the prospectus. This
letter was copied to the Office of the Prime Ministér and 1 the
Attorney General of The Bahamas.

On 19 July 1999 the Commission replied by a faxed letter:

“Receipt of your letter date July 13
1999 is acknowledged and th contents
thereof noted.

The commission’s determination that the
captioned company made full and proper
disclosure regarding outstandi g claims
against it was based on a complite
review of all matters related to this issue.
We are therefore not prepared to consiiler
any action regarding the prospecius
issued by Freeport 0il Holdings!Compzasny
Limited. The position taken has provided
potential investors of the compény ample
protection since the complany has
disclosed their existence and the details
of the claims are a matter of public
record. Further, we do not gfind the

'
1
i
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. until 2054, whilc the applicants claimed themselves to

?clearly shown how speedily he could act when o

12

statements made by the comp:
r prospectus misleading.
Should you have any further qui

regard, please do not hesjtate
us.” |

In view of the prompt interlocutory application ¢

ANy ir the

Pry in this

Jo contact

the Court of

Appeal, and in view of the serious allegations cJPceminJL the

interests, and in view of the threa to bring jud

proceedings in the cited 6 July 1999 letter, one wot

expect the prompt issue of judicial review proccedings.
matters complained of had alrcady been identified, e

major one that Focol was stated to have an exclusive licd

Port Authority to provide petroleum products through

| prospectus that were allcged seriously to affect thé applicant’s

icial rview
1ld thercafter
After al , the
specially the
ince from the
out Freeport

have e:rlier

licences from the Port Authority to supply petrolctm proc ucts

wholesale in Freeport. Moreover, the applicants’ lawyc

r had alriady

Ircumsta ices

» required it as in the case of the interlocutory hearing before the Court

|
[

of Appeal.

Instead, over 5 months elapsed before the application for

judicial review was filed on 21 December 1999, although it seemms (o

have been ready for filing on 25 November 1999, the date on page 4

of the Statement under Order 53 r 3. By no stretch of the imaginalion

can that be regarded as acting promptly in all the circumstances of the

case, which, of course, include the ongoing nature of ‘he

o 11T\ LINncaoarn

NDON2L.ERE2H 2

Ae v o~
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* hearing before the Court of Appeal,

b July 1999 interlocutory application to the Court of

13

Commission’s work in overseeing public flotations fro

In the financial regulatory context persons must be kd

m time 1 time,

pt in suspense

only for a short period: O’Reilly v Mackman [1983] 2 AC 237 at P

281; R v Monopolies Commission [1986] 1 WLR 763 at pp 774 -

775; R v _Panel on Take-overs [1987) 1 QB 815 af

month, or at the most, two months should have suffice

1999 to make the application.

p- 842, One

d afier 1) July

Is there, then, any “good reason” to extend the period biyond

19 September (required for a prompt application in my

view) for over

threc months to 21 December, Counsel for the applicahts had 5 fall

back on asserting that it took time to discover all

marshall all the materials, However, it seems to me ab

the cited July letters and in the preparation f{or the

the facts and

Undantly slear

. that more than cnough to justify an application was alrcady present in

interlocu tory

It scems more likely than not that, after the failire of th 13

applicants considered the scnsible coursc was 10 awaif
successful outcome of the appeal against Mr. Justic

striking out of their action in case No. 1327 of 1991, so ¢

Appeal, the
a hopelully
e Longley’s

nat, then, the

merits of their case against Focol and the Port Author|ity could be

hcard and, hopefully, decided in their favour.

Belatedly, in

November the applicants decided they might as well seek to advaiice

their interests in matters relating to some of the issucs in their cise

against Focol and the Port Authority by bringing these judicial revi w

proceedings just before the six months time limit expired, perhaps

000LEGEZHS 03 Ad9Id NOSHI9

dg1:50 00 L0 1nr



14

believing that in any event they had six months from 5 July 1999, As

held, the essential requirement is to act promptly, not i%n any event to

act within six months. As emphasised in Rey v The Atiorney

General of the Bahamas (Nd. 1351 of 1999 deciddd on 27 June

2000) lawyers must act on the principle “Don’t delay] act today” if
they are to ensure that the groundwork is done for a pljompt e parte
application for judicial review.
Thus, in this particular battle in the war between fthe app! cants

and Focol and the Port Authority 1 find against the dpplicant; and
dismiss the application.

! In view of the fact that the applicants should haye appre: iated
that the extent of their hard-hitting  allegations would prohably

i provoke the intervention of the Port Authority - and it§ presence by
! counscl may partly have epr;ined why the applic%nts’ colnsel
! conceded on the second day of the hearing that it was possible or it
to appear to the Commission that the prospectus statements wer: not
misleading, falsc or deceptive - I {ind that the applicants should pay
the costs not just of the respondent and of FOHCL but alko of ihc Port

Authority.

However, out of deference to the efforts of leatned counsel

over three days (particularly the thoroughly researched| submiss ons

of Mr. Glinton, counsel for the applicants, who produ'ccfd' fifty prges
of submissions and bundles containing over eighty authorities) an 1 to
the fact that the Commission may derive assistance in carrying ou' its
important functions under the Seccurities Industry Act 1999 if |

consider the merits of the application, I shall now proceed to do so.

d inc
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|

The relief sought by the applicants.

| Matters having changed since 21 December 199%, whet. the

applicants filed their statement pursuant to Order 53 ¢ 3, their counsel
on the third day of the hearing quite properly requested|the court in

its discretion to select fewer and slightly varied reliefs {or remedies

|from those initially sought: see R v IRC ex p Federation of Self

Employed [1982] AC 617 at 647H.

S1°

Ultimately, the remedics requested were as follows

. Mandamus, requiring the Commission to cstablish ang

Rules consistent with its responsibilities under the |
provide for all such matters as may be necessary or ¢
giving effect to such responsibilities, according to I2

3(6) of said Statement).

- A declaration that, in so far as statements or other rey,

regarding the undertaking being projected in the Prosp
initial public offering of shares in FOLICL arc likely
comumercial well-being and/or status of the A[.J
Licensces entitled to engage in the particular busines:
to which the said undertaking relates, the Applicants

to make representations, whether orally or in writing

promulzate
Act so as to
xpedien! for

lw (see para

resentations
cetus for the
to affect the
)plicants as
} or indutry
vere entilled

, 1n relalion

thereto pursuant to the Commission’s authority in virtue of section

33 of the Securities Industry Act 1999, prior to regist

said Prospectus (see para 3(9) of said Statement).

ration of ‘he

|

. A dcclaration that the Commission should have conducted proer

and thorough investigations and hcarings at which thé Applicants

and any other persons aflccted by the Commission’s exercise of its

aonLEsEZP 2 03 AG31d NOSHIO |
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P

recgulatory authority in respect of the subject-mattgr of the said
P_rbspcctus would be cntitlcd. to be heard, according to lav (sce
para 3 (4) of said Statement).

4. A declaration that the Commission should have permitted and
called for the production of such documents and othdr information
at such hearing or hearings as may be relevant o the matters teing
dealt with by the Commission (see para 3(4) of said Statementt‘).

5. A declaration that the Commission should have given proper,
intelligible and adequate reasons for its decisions (se¢ para 3(7) of
said Statement).

6. A declaration that the Commission was obliged to [produce and
disclose any Minutes of meetings when the matter lof FOH( L’s
application for registration of the said Prospectus| and related
issues would have been dez;lt with (sec para 3(8) of said

Statement).

It is noteworthy that the applicants no longer sedk the reliefs

|
mentioned in para 3(1) or (2) or (3) or (10) or (11)] of the :aid

Statcment.

On the second day of the hearing the applicahts’ coursel

‘conceded that he was not seeking to impugn the decfsion of the

Commission to register the Prospectus with the statemenlr therein: he
was secking only to impugn the decision-making ptocess. He
accepted that it was possible that, if the Commission haH conducied
itself in accordance with the above declarations ‘sought, ?t might just

|
have registered the prospectus as satisfying s. 56(6), It)«;:causc 1ot

containing any statement that was misleading, false or deceptive

|
p
!
|

[aValalr il Xl e tar IV S |
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which could Icad to an unconscionable consideration being paild for

the acquisition of shares in FOHCL.

The_applicants’ complaint as to the Commission’

making process

decivion-

The burden of the applicants’ complaint wds that the

Commission had enough material before it in May 1999,|(e.g. thz 22

June 1967 Agrecment between the Port Authority an

i Focol) to

,indicatc that the applicants, as business competitors of IJ'OHCL (the

owner of Focol with a stated exclusive licence), o

!

ught to be

approached to cnable various matters to be clarified. THis woul{ be

to ensure that the prospectus would not contain any misléading, false

or deceptive statements that could lead the public

|
lunconscionable price for shares in FOHCL. He submitts
|

(supported by documentary and other evidence) sud

prospectus, as registered by the Commission a

to pay an

bd that such

lun approach would have led the applicants to make represcntati ons

h that the

ter  proper

investigations and hcarings, could have contained lengtier

Istatements on the applicants’ licences and on their actic
1327 which would have been more favourably slaf
applicants’ {avour than the actual brief statements which
as much against the applicants as possible without act

mislcading, false or deceptive.

n 1991 No.
ited in the
vere slarted

ually being

The respondent’s response is that after receiving the cited

letters of 6 and 13 July, Mrs. Sandra Knowles (the Executive Dire: tor

of the Commission), Mr. Hillary Deveaux (the Secre

tary to the

Commission) and Mr. Keith Davies (tcchnical assistant to the

|

|
|

oooceseESYKE 00 AO91Y NOSHIO
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Exccutive Dircctor) reconsidered whether FOI ICL’s prospectus had

fully cdmplied with the 1999 Act: see Ms Knowles' aff davit ol 21

June 2000 para 18. However, they concluded that it had
|
- and they were entitled to come to that conclusion

rcasonable leeway afforded to them by the 1999 Act.

B0 comp ied

within the

The applicants’ rejoinder is that once those personts had cume

to a conclusion without the benefit of any imput from th¢ applicants,

they would naturally seek to uphold their conclusion if it Was one | hat

it was possible for them to arrive at, many of the pllblic having

already put in applications to buy shares in FOHCL. If, However, the

applicants had had the opportunity to influence the Commﬁission wlien

it was in the process of forming conclusions, the Comm

ssion could

well have required more explanation in the prospectu as to ‘he

‘compatibility of Focol’s exclusive licence with the
'licenccs and as to what might happen if the applicants s
their appeal against Mr. Jilstice Longley’s striking out
action No. 1327 of 1991. -

In rcbuttal, the respondent refers to the letter o
Gibson, dated 20 July 1999, written in reply to a letter, d

11999, from Mr. Davies of the Commission requesting

appellart’s
licceeded in

brder in the

" Mr. Larry
ated 19 Jaly

the prompt

provision of “information supporting the exclusivity of] the licerce

granted by the Grand Bahama Port Authority to TFireeport 1Jil

Company Limited”. Mr. Gibson states as follows.

“With regard to your letter dated July ‘19
1999, we have been advised as follows:

pooLEBEZ2HS 03 AG9Id HOSHI9
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? In the prospectus, there are numerous
assertions that FREEPORT OIL MPANY
LIMITED has exclusivity in connection
with it license to be a sy plier of
petroleum products in Freeport. It is
clear, however, that those asserticns

relate primarily to gasoline and diesel.
On page 15 of the prospectus it i5 set nut
that “The - Company derives | revenue

principally from the sale of gasoline to
service stations in Freeport and die:el
sales to industrial customers”. Lube dils
were a small but consistent co tributor,
and propane was an afterthought

The following history suppor
assertions:

those

24.2.59 THE GRAND BAHAMA PORT
AUTHORITY granted PEilROLEaEIM
PRODUCTS LIMITED a license to|carry on
the business of garage proprietors and of
a service station; ...
to buy and sell by retail or wholes:le

petrol...

PROVIDED that all petroleum products
shall be purchased from |Freeport
Bunkering.

22.6.67 THE GRAND BAHAM. PORT
AUTHORITY granted FREEPORT (IL
COMPANY LIMITED a Ilicense to
distribute wholesale and retail |petrol...

And to construct and operate filling

stations.

THE GRAND BAHAMA PORT AUTHORITY

further covenanted with FREEPORT C(IL

COMPANY LIMITED that it woulh for the

term of the Hawksbill Creek Aﬁreem«axnt

have the sole and exclusive |right to
wholesale and distribute petroleim
products. This licence is subject to the

|
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licences provided to Petroleum |Produ ts
Limited (24.2.59) and Bahamas |Gas :ind
Fuel Company Limited (20.9.61).

BY A RIDER in this license agreemunt
Freeport Bunkering’s licenseeé rights
would when terminated go to FREEPCRT
OIL COMPANY LIMITED.

10.6.69 THE GRAND BAHMHA PORT
AUTHORITY amended PETROLE!/v
PRODUCTS LIMITED’S licence t indicite

that “all petroleum products to bk sold by
Licensees in the Port Area khall be

purchased from FREEPORT OIL COMPANY
LIMITED or any company or ¢ mpanies
designated by FREEPORT OIL COMPANY
LIMITED.

PRODUCTS LIMITED license
that all petroleum products ‘
purchased from FREEPORT OIL COMPANY
LIMITED. THE GRAND BAHAMA PORT
AUTHORITY further confirmed that they
would neither grant new licenses to
PETROLEUM - - PRODUCTS - LIMITED - or
Bahamas Gas, nor allow them the use of
other premises to conduct business.

As a matter of interest, and note,
PETROLEUM PRODUCTS LIMITED has lcst
its site, and has some years ago ceas 2d
to do business. Bahamas Gas (nL)w Shell)
sells propane only, and is therefore of 10
consideration as the prospectuts clearly
indicates that for FREEPORT (IL
COMPANY LIMITED gas and die.L»el malce

up 93% of the product vollee and
|

|
J
|
l
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propane and lubricants together
+  T% only.

Please contact me

additional information.”

if you

In the light of background matters in Pamela

make up

requre

Seymouir’s

;af (idavit with its exhibits, the point of the letter seemq to be fhat

Focol has the exclusive right to sell wholesale petroleu

whether by direct sales to retailers or by sale to the fird

m produts,

t applicunt,

Petroleum Products Ltd, which cannot buy from anyofe else :.nd

which will then sell on to retailers, placing the appl

invidious position.

cant in an

Originally, however, it seems the applicant

bought from Focol’s predecessor, Freeport Bunkering Co. I td,

restricted as a bunkering company.to operating outside the ITarbcur,

leaving the applicant to operate in the Ilarbour area.

The Tort

Authority then formed Focol which could operate in the Harbour

arca and which replaced Frecport Bunkering as the applicants’ sole

'supplier. The Port Authority then sold Focol to ccrtahn, allegedly

associated purchasers in a manner impugned by the

applicant.

Various bitter legal actions have been bought since 1974} culminating

i in action No. 1327 of 1991 alrcady discussed.

The applicants’ comment on Mr. Gibson’s lette

of 20 July

1999 written Lo try to clarify the position for the Commission, is low

odd it is that this letter postdates the letter dated 19 Juw

faxed fiom

the Commission to the applicants telling them it was satisfied ~ith

the situation and would take no further action (although

000LEBEZ2V2 0] AG9I¥ NOSHI9 !

it did write

dez so no Lo Inr



ce’

action No. 1327 of 1991 adversely affected their interest:
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on 19 July to Mr. Gibson, so provoking Mr. Gibson’s

reply ol 20

July). Thus, the Commission was strongly predisposed t¢ upholding

the correctness of its 1 June registration of FOHCL’s p#ospecm; in

relation to its kcy asset, Focol, the value of which hinged on Foc)l’s

exclusive licence.

Thus, the applicants submitted that the Commission’s denial of

any opportunity to the applicants in the period 7 May to 1
the prospectus was registered) to develop their case for the

to be clearer on Focol’s exclusive licence and the imp

could not be said with any certainty that the Commissio

would have been the same if it had received representatid

June (when
P prospe:tus
lication: of
, because it
’s decition

ns from the

applicants, investigated documents and, perhaps, held an ¢ral hear ng.

Wong Ah Suan v Sarawak Electricity Supply Corpordtion (1982)

4 Privy Council Cases 21 at pp 29-30.
[ accede to this submission (leaving aside whether
was any legal duty conferring such opportunity upon the

taking account of the fact that I [ind there was suffici

or not there
applicarts),

cnt mat:rial

before thc Commission to alert it to the need for further fnvestiga jon

of the applicants’ interests as a possible business compet

e.g. the 1967 Licence Agreement by the Port Authority

tor of Fucol

in favou- of

cxclusive rights for Focol, being subject to licences for the appliciints

alrcady granted by the Port Authority; the Port Authlority owned

Focol and then sold it on (as the prospectus shows

on p.47: to

Z
FOHCL, formed as a holding company to acquire 100

Focol from the Port Authority, while the Chairman and

03 AA9IY NOSAIY
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FOHCL is Mr. A. J. Miller, Co-Chairman of the Port Authority; there

was thé applicants’ litigation against FOHCL relating to the exclisive

licence. -

Should the Commission have afforded the applicants t

-

(4

|

opportunity to make representations? Yes

f In Public Disclosure Commission v Isaacs (1988) 37 V/est

IR 1 at p.8 the Privy Council endorsed Lord Denning MR in Rv

Race Relations Board ex p Selvarajan [1975] 1 WLR 1686 «t p

1693 - 1694 where he said:

“In recent years we have had to |consiiler
the procedure of many bodies who :re
required to make an investigation and
form an opinion... In all these [cases it
has been held that the investigating body
is under a duty to act fairly: but that
which fairness requires depends on 1he
nature of the investigation nd flhe
consequences which it may have on
persons affected by it. The fundamental
rule is that, if a person may be subjecied
to pains or penalties, or be exposed to
prosecution or proceedings, or |deprived
of remedies or redress, or in some other
way adversely affected y the
investigation and report, then he shoiid
be told the case made against him and be
afforded a fair opportunity of answering
it”, |
|

In Fraser v State Services Commission [1984] 1 NZLR (16

at 124 Richardson J (in the New Zealand Court of Appcal) dealt sith

t

this aspect of natural justice as follows.

]
i
f
|
t
i
i
i
¥
|
|
i
|
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“First, the conceptions whith are
indicated where natural justice s raised
are not comprised within certain hard and
fast and rigid rules (Furnell v angarei
High Schools Board [1973] 2 NZLR 7i)5;
Wiseman v Borneman [1971] AC 297).
The requirements of natural justice mu st

the procedure is fair in
circumstances, the court
supplement a procedure laid

Parliament has done is unfaiy. The
supplementation of the tatutcry
procedure in that respect is warrantad

where and because the express provision
is insufficient to achieve justice and to
require additional steps would 1ot
frustrate the apparent purposi of the
legislation (Wiseman v Borneman jer
Lord Reid p 308). In this regatd it is a
mistake to view the implied obligation to
afford an opportunity to be heard as being
intended simply for the protection of the
individual affected by the decision that
will be made and as having to be
balanced against the needs of| efficient
decision-making. The decisionlmaker is
more likely to reach a sound dlecisiorn if
he is better informed about tﬁe issues
through having heard both sides; and in
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~misleading, false or deceptive statements, an und
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, that way the existence of the

to the soundness as well as

implied

obligation should be seen as contributing

to the

fairness of the decision-making process.”

l In the context of sections 30 to 44 and 54 to| 60 of the

Securities Industry Act 1999 in Part IV (Regulatory Autl

jority of the

Commission) and Part VI (“The issue of securities to|the Public:

Prospectus™), the opportunity in the special circumstances

of this case

for a peculiarly affected business compelitor to be dfforded the

opportunity to deal with dismissively damning statemients is 1ot

simply for the protection of that competitor but, primérily for the

protection of the public interested in buying shares on the
prospectus. To this end, the Commission has power to
(5.30(1)), to conduct investigalions‘ and regulatory hearin
require the production of documents and to summons witt
and to imposc sanctions and make orders (ss. 33(LJ
Moreover, the Commission is not to register a prospé
icertain requirements have been fulfilled, and must refuse

lprospectus if certain matters appear to the Commission e

consideration is to be paid for promotional purposes, the

faith of the
make rules
bs (s.33), to
lesses (s..14)
) and 37).
ctus unl:ss
to register a
Lg. there 1re
onscionale

purpose of

the issue as stated in the prospectus will not be accomplished due to

insufficient resources, certain persons are not financially

fit and proper persons: see ss. 55 and 56.

responsil:le,

Clearly, the Commission has to be on guard dgainst self-
|

serving statements of those preparing the draft prospectle e.g. “The

1
|
1

000LEBEZYS O3 AH9Id NOSHIO

dgz:sp po .0 1nr



26

Company is the defendant in a series of legal actions dat ng back to
1991 _Which primarily relate to its licence agreement té) distri ute
petroleum products exclusively in the Freeport area. All of these
actions have a common plaintiff. The issue in all of thesk actiom;.s is
one which was fully resolved and determined in 1980 [acdording to a
Ltriking out ruling of Longley J which is currently being appealeil by
the plaintiff]. {[The Company’s] Legal counsel is of the Apinion that
these claims are without merit and, accordingly, no provision has
been made in the financial statements for any loss in|connection
therewith [including any losses that would flow if the coutt founc the
plaintiff had a licence detracting from the exclusivity angeement that
is the basis of the Company’s business]”. The prospectus (page:: 32
and 49) did not include the bracketed words which the applicants
'would have liked to see. It is also odd that, as Mr| Deves 1x’s
affidavit of documents reveals, the Commission did fhave in its
possession at one stage “opinion of legal counsel” and [“consert of
legal counsel” but has since misplaced them, so theit contert is
unknown.

In my view, the applicants are right to allege that the inqu ries

made by the Commission in its letter of 19 July to Mr. Gibson shuld

have been made before registration of the prospectus and that the
applicants should have had the opportunity to make representations to
the Commission in the very special circumstances of this case
(affecting the core of the businesses of the applicants and of FOI CL)
which have already been dealt with at length. However, the mere fact

that someone is known to be a business competitor of a company
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being publicly floated gives rise to no duty upon the Cg
approz{‘ch such competitor, I‘t is only the said

circumstances that in this case warrant the supplemen
statutory section to help achieve one of the main pur

legislation, to protect the interest of the investing public

a “regular practice” (to use Lord Fraser’s words in CCSH

mmissicn to
very  special
tation \o:l' the
poses ol the
Inso fir as

J v Min ster

for Civil Service [1985] AC 374 at 401) can ever del

rare type of special circumstances covered by the pres

Securities Industry Act 1999 in my view requires the estz

velop for the
ent case the

Lblishme: it of

such a practice, so creating a legitimate expectation that a perscn in

such special circumstances will be afforded the opportunity to make

representations to the Commission.

Thus, but for the application being out of time a
any countervailing considerati'ons
Authority’s jurisdictional challenge, I would have beer
grant the declaration numbered 2 under the carlier headid
sought by the applicants”, but inserting the word
“commercial well-being”, while being prepared to |
versions of declarations numbered 3 and 4.

Thus 3 would then have declared that the Comm

appearing from the

nd subject to
Port
| prepared to
g “The ralief
core” b:fore

zrant diluted

Ission, ir the

light of representations made by the applicants and any responsz of

FOHCL, should have conducted investigations and

investigations, if considering it necessary or expedicnt,

after +uch

should lLave

. . . .
conducted a hearing or hearings to enable the Commission to carry

out its duty under section 56(6) of the Securities Indusjtry Act 1999

pgooLEBECZY S 03 Ad9I¥ NOSHI9
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but without entering into the rights or wrongs of mattcrL that were sub

Judige in case No. 1327 of 1991

It follows that declaration 4 would have dcclarcc& that in so far
as hearings were held as a result of declaration 3 th¢ Comm ssion
should have permitted and called for production of such docu nentg
and other information considered necessary or expedient for carrying,
out its duty under s. 56 (6) as above.

However, I would have refused declarations numJJered 5 and 6.

As Lord Mustill stated in Doody v Home Secretary [1993]) 3 All ER

92 atpllo

“The law does not at present recognise a
general duty to give reasonf for an
administrative decision. Neve heless, it
is equally beyond question thdt such a

duty may in appropriate circumstan:es
be implied”.

In my view, in the context of the decision tg register a
prospectus as satisfying the requirements laid down {n s. 56 (as
opposed to refusing to register when . 56(4) (b) requires reasons)

there is no nced to give reasons, whether to the com bany whose

prospectus it is or to a person in the rare special pos&tion of the
applicants, cven if the imprimatur of the Commission is likely to hiwe

substantial financial conscquences for the applicants: sec R v

HEFCE cx p Institute of Dental Surgery [1994) 1 All ER 651 It

suffices that the actual registration of a prospectus reveals that it

ooocLeEGEZYVS 03 AUQ9I¥ NOSHI9 dgg :so 00 .0 1NC
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appears to thec Commission that the detailed requiremeJ

have been complied with.

its in 5. 56

I would have seen no point in making declarationJ
under para 12(5) of the First Schedule it is expressly rg
Minutes of the meetings of the Commission are to be kej
form by the secretary or any officer the Commission m
Furthermore, il appears that there werc no meetings
IMinutcs) of the Commission dealing with registratf
prospectus and related issues.

Do the applicants have a sufficient interest in the matt

1 6 beciwse
:quire;l that
bt In proper
ay appoint.
(and so no

on of the

er to which

the application relates? Yes

Clearly, in view of the rehearsed facts leadi
preparedness to making declarations 2, 3 and 4 (b
application being out of time and subject to any cor
considerations that might appear if dealing with the Port

jurisdictional point) the applicants do have a “sufficie

ng to my
ut for the
intervailing
Authorily’s

nt interest”

(within order 53) to bring these judicial review proceedings permilted

by s. 42 of the 1999 Act to “any person aggricved by a
the Commission”.

Did the Commission validly delegate its duty

decisior of

prospectuses? Yes

0__register

It has been scen that the Executive Director, Mrs. Sar.ira

Knowles, the Secretary, Mr. Hillary Deveaux, and the Exccut ve

Director’s Technical Assistant, Mr. Keith Davies, worked

together on

vetting the prospectus. In Mrs. Knowles’ affidavit, paras 3 and 4, she

states the Commission assigned to her various duties in

O00LEBEZHC O3 Ad9IY NOSHAI9
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vetting of prospectuses for registration and with the full Knowledye

and concurrence of the Commission she did this with the jssistan:e

L]

of Mt. Deveaux and Mr. Davies.

On 1 June Mrs. Knowles wrote on behalf of the Comaission.

“The Commission is satisfied aftoer
reviewing the prospectus submitted ‘o
this office on 20 May 1999 that the same
complies with the requirements| of the
Securities Industry Act 1999 and the
proposed Regulations. This prospectus
is, therefore, suitable for distribution to
the public”.

By S. 15 (2)(b) of the 1999 Act

duties assigned to him y the
Commission and by the Executive
Director”.

“The secretary shall perform aEy other

while by s. 16

«The Minister shall appoint and may
dismiss an Executive Director as he
considers necessary for the pllrpose of
performing the duties assigned to siich
officer by the Commission or by any
written law”. '

and by s. 33(¢)
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“The Commission shall have the
to establish and promuigate prJ

autho ity
bcedures

to be used in carrying out any of the
functions [e.g. to make investigétionsu to
determine whether there has béen o is
likely to be a failure to comply (with ‘he

provisions of the Act or any regul
rules made thereunder] conferre
section upon the Commission”,

Taking account of the plethora of detailed matters
under ss 54 - 56 before the Commission allows a prosg;
registered with it (so that a public ﬂolatiion-then is lawful]
and taking account of Mrs. Knowles’ affidavit and the
statutory powers, I hold that the Commission does not h
and solemnly go through the matters covered by a lengthy
beforc allowing it to be registered with the Commis
Commission can dclegate fhis ‘to its Executive Dircctor. ']
case FOHCL'’s, prospectus was validly registered via th
adopted.

The significance of 5.30 of the 1999 Act

Finally, the applicants seek an order of mandamus r

tions or
H by this

lo be ve'ted
cctus tc be
y possitile),
above cited
ave to mieet
' prospectus
sion. 'The
Chus, in his

e procedure

equiring the

Commission to establish and promulgate Rules consistént with its

responsibilities under the Act so as to provide for all such matter: as

may be necessary or expedient for giving effec

t to such

responsibilities according to law. This claim rests on 5.30(1):

000LEBGEZHZ 03 AdIIY NOSOI9
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“In carrying out its responsibilities uniler
I this Act the Commission may make ru es
providing for such matters as may be
hecessary or expedient for giving effict
to such responsibilities”. )

In contrast by 5.93:

“The Minister may, after consultation
with the Commission, make regulations

for carrying out the provisions| of this
Act”.

One needs to bear in mind that the Act came into| force o1 |
May 1999 and the Commission was approached by a lettér of 7 May
1999 to review the proposed pr-ospcctus for public leotation of
I'OHCL. However, the Act was published on 19 February| 1999 in an
Extraordinary Official Gaiette, the new Act, with its Commission,
being designed to replace the Securities Board Act 1995, although by
ss.3 and 95 of the new Act the Securities Board bécomes ‘he
Securities Commission. This may help to cxplain the refetence in the

Commission’s letter of 1 June 1999 (that registered the prospect is)

“that the samc complies with the requirements of th(] Securities
Industry Act 1999 and the proposed Regulations”. |

However, wcll over a year has clapsed and therc are no
Regulations made by the Minister (after consultation with he

Commission) nor any Rules made by the Commission. This is a liitle

surprising when, for example, s 56(1)(b) refers to “a copy of any
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contract required by regulations to be stated in the pfospectus”,

s.56(1)(é) refers to “any report required by any regulations”, s.56.5)
refers to “financial statements, reports or other documents as e
required by this Act or any rules or regulations made thereund:r”,
while 5.56(6)(a)(i) is concerned with failures to comply with “any of
the requirements of this Act or any regulations or rules mide

thereunder”. Section 94 also states:

“The Commission may publish guidelinas
of any regulations or rules made pursuzant
to this Act, or of any provision.J- of this
Act, provided, however, that such
guidelines shalil not be taken as having
the force of law”.

Thus, the legislature contemplated that, to| help the
Commission to carry out its wide-ranging functions under the .Act
(and, in particular, to facilitate the raising of capital by| promot :rs,
while protecting and giving confidence to investors vig clear nd
accurate disclosure in prospectuses vetted by the Commission), tere
would be a need to fill out the provisions of the Act with regulations

of the Minister and rules of the Commission, supplemented by

guidelines not having the force of law. The basic schemlE of the Act

is similar to that found in other jurisdictions like New|Zealand, as

described by Richardson J. in Re AIC Merchant Finance [1990] 2

NZ LR 385 at pp 391-392.
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Finally, aside from the Minister’s regulations] and :he
Commi:sision’s rules, the Commis§ion has power “to esfablish :nd
promulgate its own procedurcs” for appeals under s.31(2(c) and for
carrying out its functions under s.33.

Counsel for the applicants boldly submitted| that rhe
Commission was under a mandatory duty as a regulatory :nd
investigatory body to exercise its power to make tules as a
precondition for exercising its functions: this could lead the couri to
find that until exercise of such power the Commissi Fn had no
jurisdiction unless in the courts discretion, in the events|which lad
happcned, this draconian retrospective view would not be hppropriate
and some lesser reliecf would be appropriate. Counsel for :he
Commission (supported by counsel for FOHCL) submitted that in the
casc of FOIICL’s prospectus, in th;, first month of the Cornmissim’s

cxistence, there was no need for making rules, section 56 provid.ng

D

plenty of clear guidance for all concerned, although the Executive
Director and her two colleagues also bore in mind solne internal
guidelines, as indicated by the 1 Junc 1999 letter stating that the
prospectus complied with the requirements of the A¢t “and the
proposed Regulations”. |

While s.56(6) requires the Commission to refuse to register a

prospectus “if it appears to” it that any of paragraphs (a) to (e) have

!
been infringed, whether or not it so appears cannot bé left to the

whim of the Executive Dircctor assisted by her two collcagues. Thacy
need to develop procedures and standards, as also in!the casc of

regulatory investigatory processes under s.33. lndced,j counsel for
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FOHCL alleged that there were internal procedures and stand irds
which\v’vcrc known to the three or four specialists dealing with the
Commission in respect of public flotations, so that there was no r ced
for publishing these matters under the Commission’s rile-mal ing

power. Counsel for the applicants pointed out, and I accept, that there

is no admissible evidence in affidavits to support such allegFation.

In my view, once the Commission has acquired ex;J erience (as

must now be the casc) in carrying out its responsibilitie

5 under the

Act, so that internal procedures and standards have beguri to

crystallise into internal rules for observance within the C

bmmiss. on,

then the Commission becomes, at the least, subject to an obligation to

consider cxercising its power to make rules publishing
practices that have developed or should have developed.
of such rules will make it plain thz;t there is a level playi
all persons interested in publicly floating their compan
revealing what thorough inquiries and investigations are
light of particularised documentary or other evidence, wil
persons to invest in such companies so that the flotatiof

success.

the internal
Publication
hg field for
jcs and, by
made in the
| encourage

s will te a

A complicating factor is the relation between regulations, made

by the Minister after consultation with thc Commission, and rules

made by the Commission. “Regulations” are contcmplated by s

|

!
56(1)(b) and (c), while “regulations or rules” are contemplated by
$.56(5) and (6)(a)(i), and the criminal sanctions in s.56(7) apply 1 ntil
there is a prospectus that complies “with all the requirerhenls of this

Act and the regulations”, omitting “or rules” present in 5.56(5) and
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(6)(a)(i). This latter point (not adverted to by counsel) mhy indizate

that it will be better to make regulations to supplement the

+

prospe:tus

provisions, while, perhaps, leaving it to the Commissidn to n-ake
rules in other areas, although the Commission clearly hds pov;c:zr to
make rules concerning prospectuses as indicated expressly by s.5((5)
and (6)(a)(i).

In these circumstances, but for rejecting the applic%tion as out
of time, I would have considered it appropriate (subfect to ny
countervailing considerations that might appear on the jJrisdictic nal
point if argued by the Port Authority) only to require the d!ommis:a; ion
to consult the Minister, in the hope that he will make a Hecisiorn on
the extent to which public regulations should be made by him (i ter
alia to achieve a level playing field for promoters of comppnies an«! to
encourage persons to invest with confidence in such com panies) and,
then, to consider itself making rules for areas | considered
inappropriate for such regulations, where it considers such rule: as
necessary or expedient for giving effect to its rcsponsibﬁlities urder
the Act, bearing in mind that the time clapsed since | May 1799
raises a presumption that it is likely that the time h?s come for

making such rules.

Thus, I would reject counsel for thec applicants’ eailier

mentioned submissions based on R v Mitchell [1913] 1KB 561 at p.

!

570, Brant Dairy Co. v Milk Commission (1973) 30 DLR(3d) 559

and Air Canada v _City of Dorval (1985) 19 DLR (4"™) 401. As

made clear by the Privy Council in Wang v Commissiosier of Inlnd

Revenue [1994] 1 WLR 1286 at p. 1296 (after endorsing I ord
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Hailsham’s approach in London & Clydesdale Estates Lic. v
f

Aberdeen D.C. [1980] 1 WLR 182 at p190) and b McHugh,

Gummow, Kirby and Hayne JJ in Project Blue Sky Tnc. v

Australian_Broadcasting Authority (1998) 194 CLR| 355 at pp

390-391, one has to consider what was the purpose of Parliamert in

enacting section 30(1), regard being had to the langhage of the

specific provision, but in the context of the scope and dbject of the

whole Act as already rehearsed.

It will be seen that I have so

considered section 30 in reaching my conclusions on an approptiate

mandamus order if [ had not dismissed the application aq out of time

and ordered the applicants to pay the costs of the dfommis:s:ion,

FOHCL and the Port Authority.

Dated this 4 Hday of July, 2
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