


3. This is the Third Affidavit sworn by me on behalf of the Commission in this Action. For the

avoidance of doubt, | continue to rely upon the content of my previous affidavits and exhibits.

4. There is now produced and shown to me marked Exhibit "CR-1", a paginated bundle of
documents to which | shall refer in the course of my Affidavit. References to pages numbers in

this Affidavit are references to page numbers in the said paginated bundle unless otherwise
stated.

5. I make this Affidavit in further support of the regulatory action taken by the Commission in
relation to FTX Digital Markets Ltd (“FTXDM") and in support of the Commission's
application as trustee for directions as to the following matters; namely —

(i) Whether the Commission should provide to representatives of the US
Debtors in the US Chapter 11 bankruptcy proceedings (“Chapter 11
proceedings”), information respecting the digital assets being held in the
secured digital wallets established by, and under the control of, the
Commission 7

(i)  If the answer to question (i) is in the affirmative, what information and
details (if any) should the Commission provide the US Debtors’
representatives having regard to the circumstances of this particular case
and the manner in which such information and details ought to be
provided ?

BACKGROUND TO THIS APPLICATION

6. The Commission’s application for directions is made against the background of a dispute
between the court-appointed Joint Provisional Liquidators of FTXDM (“JPLs”) and the US
Debtors over the Joint Provisional Liquidators being granted access to the records of
FTXDM. These records sought by the JPLs from the US Debtors are also required by
Commission to be produced by the JPLs in connection with the Commission’s ongoing
regulatory investigations into FTXDM.

7. On Wednesday,14 December 2022 during a hearing in the Chapter 11 proceedings, Mr



8.

James Bromley, Attorney for the US Debtors claimed that the US Debtors do not trust The
Government of The Commonwealth of The Bahamas and that the Commission has
exercised its regulatory power to safeguard the digital assets under the control of FTXDM
‘in coffaboration with’ the Joint Provisional Li:quidators of FTXDM. Mr. Bromley's statement
made on behalf of the US Debtors was, and is, untrue and calculated to disparage the
Commission as regulator of FTXDM and trustee of the said digital assets as well as The
Commonwealth of The Bahamas.

Further, the Commission has been recently asked by representatives of the US Debtors to
provide an inventory of the digital assets under the control of the Commission by virtue of

the regulatory action taken under the authority of the Order made by this Honourable Court
on 12 November, 2022.

9. The Commission is not a party to the Chapter 11 proceedings. As regulator and trustee of

10.

11.

said digital assets, however, the Commission has determined that it is in public’s interest
that the US Debtors’ misunderstanding regarding the manner in which the Commission
exercised its regulatory powers in relation to FTXDM must be addressed. Accordingly, the
Commission seeks the Court’s direction whether information respecting the digital assets in
the secure digital wallets established by the Commission may be provided to the US Debtors

representatives.

THE COMMISSION

The Commission, formerly the Securities Board of the Bahamas, is a statutory body
established in 1995 pursuant to the Securities Board Act, 1995 (the “1995 Act”) which has
been repealed and replaced by new legislation. The Commission’s mandate is now defined

in the Securities Industry Act, 2011 (“the Act”). A true copy of the Act is now produced at
pages [1] — [1086] of Exhibit CR-1. .

The Commission is the sole competent authority responsible for regulating and overseeing
The Bahamas’ securities, capital markets, investment funds, financial and corporate
service providers, in addition to the recently expanded oversight in relation to digital assets
business ("DABs”). To this end, the Commission utilizes market surveillance, regulatory
oversight, enforcement of securities laws and its investor education program to protect

investors, maintain fair, efficient, and transparent markets, and reduce systemic risk.



12.

13

14.

15.

16.

The Commission is a body independent of the Bahamian executive arm of Government. 1t
has been a member of the International Organization of Securities Commissions (“lOSCQO")
since 1996.

.The Commission is an “A" Signatory to IOSCQO’s Multilateral Memorandum of

Understanding ("MMOU") with respect to Information Sharing and Cooperation and an A.1
signatory to I0SCO’s Enhanced MMOU. A true copy of the MMOU is produced at pages [107]
~ [125] of Exhibit CR-1.

In accordance with section 31(1) of the Act, the Commission published its 2021 Annual
Report dated 30 June 2022 (the “Report”), and accompanying independent auditor's report,
which | produce at pages [126] to [210] of Exhibit CR-1.. The Report details, amongst
other things, the Commission’s operations, including across information technology (pp.
141 — 156 of Exhibit CR-1) and Supervision, Risk Analytics and Examinations, and
Enforcement (pp. 157 — 159 of Exhibit CR-1). o

The Commission’s vision is to provide oversight and exercise its enforcement powers in
order to foster a vibrant, competitive financial services sector in The Bahamas that has

sound regulatory practices and policies that promote consumer confidence and protections.

COMMISSION’S STATUTORY FUNCTIONS. DUTIES AND POWERS

The functions of the Commission under the Security Industry Act, 2011 are to:

= advise the Minister (Finance) on all matters relating to the capital markets and it
participants;

* maintain surveillance over the capital markets and ensure orderly, fair, and
equitable dealings in securities;

= foster timely, accurate, fair, and efficient disclosure of information to the investing
public and the capital markets;

= protect the integrity of the capital markets against any abuses arising from
financial crime, market misconduct and other unfair and improper practises;

= promote an understanding by the public of the capital markets and its participants

and the benefits, risks, and liabilities associated with investing;



= create and promote conditions that facilitate the orderly development of the
capital markets; and
= perform any other function conferred or imposed on it by securities and digital

asset laws or Parliament to support our statutory mandate and obligations.

17. Further, in the exercise of its functions, the Commission is to satisfy itself that the provisions
of the Financial Transactions Reporting Act, 2018 (“FTRA”") and any other Act or regulation
administered by the Commission are being complied with.

18. For the purpose of the discharge of its functions, the Commission has power, subject to the
provision of the Act, to:

= monitor the solvency of regulated persons and take measures to protect
the interests of clients and others where the solvency of any such person
is in doubt,

= regulate issuers offering their securities to the public, including public

" issuers and investment funds, adopt measures to supervise and minimize
any conflict of interests that may arise in the case of market participants,

= regulate take-over bids,

= take enforcement action against any person for failing to comply with
securities laws,

= recommend regulations to the Minister and formulate rules

= publish notices, guidelines, bulietins, and policies describing the views of
the Commission regarding the interpretation, application, or enforcement
of securities laws,

= make any order which the Commission may make under securities laws;
and.

= do all things, and take all actions, which may be necessary or expedient
or are incidental to the discharge of any function or power given to the

Commission.

19. As part of its functions, in recent years, the Commission has worked to support growth in its
regulated sectors through innovative and facultative legislation and policies. Some of the
initiatives include:




20.

21.

22.

23.

= updating the investment funds’ regulatory regime;

= expanding the financial and corporate service providers’ regulatory regime;

= expanding coverage in the securities and capital markets with the introduction
of:

o Securities Industry (Contracts for Differences) Rules, 2020; and

o Securities Industry (Business Capital) Rules, 2021.

The Commission must act in the public interest when discharging its duties, including in
relation to enforcement. Section 134 of the Act, for instance, provides that where the
Commission considers it in the public interest to do so, it may, at any time and without a

hearing, apply to the court for an order to take any actions it considers necessary.

The Commission administers primary legislation including the Act, the Investment Funds
Act 2019, the Financial and Corporate Service Provider Act 2020, the Digital Assets and
Registered Exchanges Act, 2020 ("the DARE Act" or “DARE"), the Carbon Credit Trading
Act 2022 and Financial Transactions Reporting Act 2018.

The DARE Act

In March 2018, the Commission began an initiative with the purpose of initiating a collective
regulatory review and analysis of digital tokens and their potential offerings in The Bahamas.
As a result, in May 2018, a Crypto Asset Working Group (the “Working Group”) was formed to
comprehensively review the considerations and requirements for the registration of DABs in or
from within The Bahamas. The Working Group comprised various governmental agencies and
regulators that had a stake in the orderly growth and development of the financial technology

and digital asset sector in The Bahamas.

The extensive work of the Commission, the Working Group, a leading international consultant
and other stakeholders throughout July 2018 to December 2020 is detailed at paragraphs 3.4.1
to 3.4.4 of the policy statement PS1/2022 (r) tited ‘The Bahamas’ Approach to the
Regulation of DABs’ (“the Statement”) last updated on 28 September 2022 which | produce
as at pages [211] — [244] of Exhibit CR-1.Further, the Statement:

= explains the Commission’s considerations in developing the digital asset reguiatory



24.

25.

26.

27.

framework, including examining the risks and threats associated with digital asset

activities and the respective measures to mitigate those risks and threats;

= describes the Commission’s philosophy regarding the regulation of DABs;

= clarifies the registration and supervision process for DABs; and
= outlines the Commission’s future legal and regulatory considerations for the digital

asset sector.

The DARE Act was enacted on 14 December 2020 and has since been amended. A true copy

of the DARE Act and its 2022 amendment are produced at pages [244] to [319] of Exhibit CR-
1.

DARE has established a bespoke regulatory framework for activities relating to digital assets in
The Bahamas encompassing their regulation, issuance, sale, and trade. Its entry into force
followed several public consultations during which time industry experts’ views were considered
to ensure the framework was in keeping with emerging international best practices and
standards as well as providing robust consumer protections.

Alongside the enactment of the DARE Act, FTRA, Proceeds of Crime Act 2018 ("POCA")
and Anti-Terrorism Act 2018 ("ATA"), were all amended specifically to address digital
assets and DABs in compliance with the Financial Action Task Force recommendation 15
regarding new technologies. As such, DARE has brought DABs under national anti-money

laundering and counter terrorist financing risk coordination frameworks.

In sum, the Bahamian digital assets regulatory framework consists of the DARE Act as
amended, FCSPA, Digital Assets and Registered Exchanges (Anti-Money Laundering,
Countering Financing of Terrorism and Countering Financing of Proliferation) Rules, 2022,
Financial and Corporate Service Providers (Anti-Money Laundering and Countering
Financing of Terrorism) Rules 2019 and Policy guidance.

28.0n 22 December 2022, the Financial Action Task Force confined that The Bahamas has

achieved a rating of “compliant” with respect with FATF's recommendation 15 on New
Technologies. This FATF recommendation covers digital assets and digital asset service
providers. The Bahamas is one of the few, if not the only, country in the world to achieve a
“compliant” rating on this recommendation. This achievement speaks to the Commission’s

as well as The Bahamas’ commitment to maintaining the highest standards of intemational



best practices as promoted by standard setting bodies.

THE COMMISSION’S REGULATORY POWERS UNDER DARE

29.1 will now turn to address how the Commission’s regulatory powers under the DARE Act.

30.The DARE Act is administered by the Commission. As such, the Commission regulates and
supervises the issuance of digital assets, DABs and their activities in The Bahamas for the
purpose of ensuring the orderly development of digital asset activities in The Bahamas and
the development and maintenance of invester protection standards with respect to DAB
and initial token offers.

31.For the purposes of the DARE Act, the Commission’s functions are:

= to regulate, monitor and supervise the issuance of digital assets and
persons conducting DABs in or from within The Bahamas;

= to develop rules, guidance and codes of practice in connection with the
conduct of DAB and initial token offers;

= {o advise the Minister on all matters relating to DABs; and

= to promote investor education and other conditions that facilitate

innovation and development of DABs within The Bahamas.

32. For the purposes of the discharge of these functions, the Commission has the power under
DARE to:

= approve and regulate a DAB,;

= regulate initial and subsequent token offers;

= make and issue rules on the conduct of DABs and issuers;

= take enforcement action against any person for failing to comply with DARE
{as | will address in due course);

= publish notices, guidelines, bulletins, and policies regarding the
interpretation, application or enforcement of DARE Act and any rules or
regulations issued under this Act;

= prescribe fees payable to the Commission for the purposes of carrying out
its functions under DARE;



33.

34.

=  make recommendations to the Minister for regulations; and
= do all things, and take all actions, which may be necessary or expedient or

are incidental to the discharge of any function or power given to the

Commission.

DABs for the purpose of the DARE Act include the business of a digital token exchange,
providing services related to a digital token exchange, operating as a payment service
provider business utilizing digital assets, operating as a digital asset service provider, the
exchange between digital assets and fiat currencies and the exchange between one or more

forms of digital assets; and the transfer of digital assets.

A person carries on a DAB for the purpose of DARE where the person offers DAB services to
Bahamian residents from anywhere in the world, irespective of their physical location. Where
the person is a legal entity registered and incorporated under the laws of The Bahamas, they
are deemed under section 2(2)(b} of DARE to be carrying on a DAB whether they offer DAB
services to persons within The Bahamas or outside.

35.Carrying on a DAB is prohibited, unless the person is a legal entity registered under the

DARE Act.

36.Where the Commission deems appropriate, it may exercise its powers under DARE to

assist with the performance by another domestic regulatory authority of its functions,
including by providing information, documents or material it has acquired in the exercise of
its functions under DARE. In addition, the Commission may require a person to give

information and or produce documents relevant to its conduct of an investigation.

37.The Commission has a duty to cooperate with requlators of other jurisdictions whom are

signatories to I0SCO’s MMOU with respect to information sharing and cooperation. In
addition, under the DARE Act, the Commission has a cooperative power in respect of

overseas regulatory authorities and may provide assistance where satisfied that:

= such assistance may be relevant to the functions of the overseas regulatory
authority and is intended to enable such authority to carry out the
supervision, investigation or enforcement to which the request relates;

= the overseas regulatory authority has given a written undertaking that any



material obtained pursuant to its request shall not, except with the approval
or consent of the Commission be:

o used for any purpose other than a purpose that is specified at the time of the
request; and

o disclosed to any third party, other than a designated third party;

= the material requested is of sufficient importance to the carrying out of the
supervision, investigation or enforcement to which the request relates and
cannot reasonably be obtained by any other means;

» the matter to which the request relates is of sufficient gravity; and

= the provision of the requested assistance will not be contrary to the national
interest of The Bahamas or the interest of the investing public.

38.Further, DARE entitles the Commission, subject to certain conditions, to enter into a
memorandum of understanding providing for mutual and reciprocal assistance with an
overseas regulatory authority, or any designated third party, to further its carrying out of
supervision, investigation or enforcement functions.

39.A person who fails to comply with the provisions of DARE commits an offence for which the
Commission can impose sanctions, in addition to any court sentence. For instance, the
Commission may apply to the Court for an order to take such action as the Commission

considers necessary to protect the interest of clients or creditors of a registrant.

FTXDM

40. FTXDM (now in provisional liquidation) is a company duly incorporated under the laws of

The Bahamas. A true copy of the Certificate of Incorporation is produced at page [320] of.
Exhibit CR-1

41.FTXDM was thereafter registered by the Commission on 10 September, 2021. A true copy
of the Certification of Registration is produced at page [321] of Exhibit CR-1.

42. FTXDM was approved to conduct the following DABs:
= an exchange between assets and fiat currency;

= exchange between one or more forms of digital assets; and

10



43.

44,

45.

* the transfer of digital assets

The following further details were entered onto the Register for FTXDM:

= Principal and CEO: Samuel Bankman-Fried (hereafter “Bankman-
Fried™);

= Chairman: Ryan Salame (“RS")

= Secretary: Daniel Friedberg (“DF")

» Compliance and Money Laundering Reporting Officer: Jessica Murray
("JM")

| produce at page [322] of Exhibit CR-1, a true copy of the Register entry for FTXDM as at
30 September, 2022. Pages [323] - [324] of Exhibit CR-1 has intentionally been left blank.

COMMISSION’S REGULATORY ACTION TAKEN AFTER FTX’S COLLAPSE

[ will now turn to detail the course of events from 8 November 2022 relevant to the

Commissions regulatory action in respect of FTXDM to date.

8 November 2022

On 8 November 2022, an article published by Yahoo Finance titled “FTX Exchange Halts
All Crypto Withdrawals” came to my attention. A true copy of the article has been produced
at pages [325] - [329] of Exhibit CR-1. The article alleged that (i) FTX had halted all non-
fiat customer withdrawals and (ii) FTX had reached a non-binding agreement to be acquired
by cryptocurrency exchange, Binance. The claims made in the article were verified by (i)
claims from an FTX employee whistleblower posted on Telegram and (i} social media posts
published by Bankman-Fried. The article cast doubt as to FTXDM'’s fithess and proprietary
and ability to satisfy its obligations under DARE, including its ability to maintain solvency and
levels of capital as required by the Commission. This prompted me to email Bankman-Fried
and JM that day, in accordance with the Commission's supervisory and off-site investigative

powers as follows:

‘fglood Moming Sam/Jessica, Please advise your availability fo meet with the Securities

Commission of The Bahamas fo discuss recent press regarding liquidity )'ssues as well as

11



46.

47.

48.

the potential acquisition of FTX by Binance” . A true copy of the said email message has
been produced at pages [330] - [331] of Exhibit CR-1.

JM acknowledged receipt of my email. 1 replied to JM, also copying Bankman-Fried, stating
that it would be good if the call could take place “today” [8% November 2022]. Thereafter,
Bankman-Fried also responded as follows:

"Hey! I'm pretfy pressed for time but will make sure that we talk o you ASAP; I'll briefly say
that, as of now, no sale has happened or been finalized although there are active talks.
We'll keep you updated about those” A true of the said email has been produced at page
[332] of Exhibit CR-1.

On behalf of the Commission, | then sent a further email in response as follows:
" . [wje are keen to understand the issues as they specifically relate to the reguiated entity
including potential impact for clients. Please get in fouch soonest. Due to the Tropical Storm
alert, we will be working from home untif the all clear is given but | will be reachable by
email and by phone ...” . A true copy of the said email is produced at pages [333] - [334]
of Exhibit CR-1.

9 November 2022

The following day, on 9 November 2022, numerous articles were published reporting further
alleged revelations surrounding FTX’s liquidity and governance. In the absence of a
response to the Commission’s most recent communication, a further email was sent by me
to Bankman-Fried and JM of FTXDM at 10:17 a.m. asking a series of questions in relation
to its business, the articles in the media and its relationship with Alameda Research Ltd
("“Alameda”) and other entities for immediate answer:

"Further to my nofte below, please see some initial quenies from the Securities Commission
of The Bahamas with respect fo ongoing issues. Please advise as follows:

1. Number of clients registered on the FDM platform, fotal value of assets held for all

FDM clients and whether those assets are held in a segregated account;

12



2. Total value of client withdrawals from FDM platform over the past week. Have
there been any withdrawal requests that were unsatisfied or that remain
Outstanding?

3. The extent to which FDM clients' assets may have been invested, loaned, used
as collateral or otherwise hypothecated or encumbered on behalf of FDOM,

Alameda, other related parties and/or third parties;
Please also provide an explanation with respect fo the following:

1. Which FTX Group entity is party to the non-binding LO! with Binance? What are
the terms of the LOI and what is the potential impact for clients of FDM;

2. Details of the connection between FDM and Alameda. Were there any services
provided by Alameda fo FDM or vice versa? Were there any related party or

counter-party fransactions between the entities.

49.

50.

51.

Please also provide a sample of FDM's client agreement (including general terms and
’conditions).Your urgent attention and response by end of day is needed. If you wish fo
discuss, please feel free fo reach ouf to us....” A true copy of the said email message has
also been produced at pages [333] - [334] of Exhibit CR-1.

Neither Bankman-Fried nor JM responded to my email message sent to them at 10:17 a.m.

EST. | am aware that JM had resigned earlier that morning.

During the course of the day, the Commission monitored news of the events and
considered taking regulatory action with respect to FTXDM. | also contacted FTXDM's local
external commercial lawyer to ascertain whether she had any knowledge of the events
which were unfolding in real time. She advised that she had no knowledge of the events
and | requested that she organize a meeting between me and the individuals registered
with the Comrnission.

A meeting was arranged for 4:00 p.m. via zoom and attended by Mr. Ryan Salame,
Chairman and former CEQ of FTXDM, Mr. Ryne Miller (“RM"), General Counsel for FTX
and Mrs. Allyson Maynard-Gibson, KC, external counsel for FTXDM. During the interview, RS
made various statements which exacerbated the Commission’s concems regarding FTXDM. In

particular, RS disclosed which | understood to be his recent knowledge and/or information that

13



52.

53.

54.

55.

56.

(i) FTXDM client assets had been transferred to Alameda to cover Alameda’s financial losses

and that only three individuals within the FTX Group had specific access to make such transfers.

After the meeting, the Commission assessed known information and determined that it was
in the public interest to, immediately proceed with suspending the license, and placing
FTXDM into immediate involuntary provisional liquidation.

Given the report of serious wrongdoing, | initially contacted the Commissioner of Police at
6:54pm by phone, briefed him on the potential for criminal activity and advised him that |

would be making a formal referral to him for a police investigation.

| also contacted the Attorney General who is the Minister responsible for Legal Affairs and
verbally informed him of all information then known to the Commission with respectto FTX's
liquidity crisis. 1 also informed him that the Commission had determined to take regulatory
action against FTX the following day. Such actions inciuded the freezing of assets,
suspension of the license and application to the Court for the appointment of 2 provisional
liquidator.

After making arrangements for an urgent application to be made for the appointment of a
provisional liquidator, | drafted a letter to the Commissioner of Police and emailed it to him
at 9:32pm., a true copy of which is produced at pages [335] — [336] of Exhibit CR 1.

Upon review of my email inbox, | noticed an email message from Bankman-Fned
addressed to Ryan Pinder KC, Attorney General of The Bahamas, ("RP”) sent by Bankman-
Fried at 5:27 p.m. Bankman-Fried had copied the email message to several individuals,
including his external counsel Allyson Gibson, KC and me. In his email message to RP,
Bankman-Fried indicated, inter alia, that FTXDM (i) had segregated funds for Bahamian
customers (ii) was willing to allow those customers to withdraw such funds and (iii) that he

had not briefed the Commission on where matters stood at that time:

“Hi All, I'm really sorry about the delayed responses here — it's been a hectic week but that's
on me. Myself, and Joe (cc'ed), will be responsive going forward. And I'm also deeply sorry
for ending up in this position in the first place. 'lf give the answers | can give right now and
try to get to the others ASAP.

14



57.

1)Right now we are focused on one thing: making customer's whole. We are focusing
exclusively on doing that this week. We are ceasing all nonessential operations beyond

that I am doing everything | can to try fo do right by our customer's.

2)1 have not briefed the securities commission. | would be more than happy to have a phone
call with you, the PM, and [the commission] in the next few days to give a thorough overview
of the situation.

3)! am cautiously optimistic that we will be able fo survive the turmoil and have enough
liquidity for all customer withdrawals, and that is my sole focus this week. | will keep you
guys updated.

4)We are investigating a more thorough answer to this question; we did not intend fo, but

are concerned that poor risk management lead to a liquidity issue.

5)As you saw, Binance did not end up following through on their transaction. However', we
are in the middfe of a separate process to make users whole; we will know within a week if
that comes through. So far, we have strong indications of interest that would be more than
enough to cover all liquidity needs; we are working on confirming those. [ am cautiously
optimistic that we will be able to.

6)We are deeply grateful for what The Bahamas has done for us, and deeply commitfed to

it. We are also deeply sorry about this mess.

7)As part of this: we have segregated funds for alf Bahamian customers on FIX. And we
would be more than happy to open up withdrawals for alf Bahamian customers on FIX, so
that they can, formmorrow, fully withdraw all of their assets, making them fully whole. It's your
call whether you want us to do this—-but we are more than happy to and would consider it
the very feast of our duty to the country, and could open it up immediately if you reply saying
you want us to. If we can’t hear back from you, we are going to go ahead and do it tomorrow"
A true copy of the email is produced at page [337] of Exhibit CR-1.

In light of the above-mentioned email, the Commission took immediate steps to remove the

authority of Bankman-Fried and other directors to operate FTXDM by initiating proceedings
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53.

59.

60.

before the Supreme Court of The Bahamas as soon as possible for the appointment of a
provisional liquidator. In so doing, the Commission took urgent steps to obtain the requisite
court orders to remove the authority of Bankman-Fried and other directors of FTXDM to
continue to operate FTXDM. The Commission did not condone or approve, either
expressly, impliedly or otherwise, Bankman-Fried's decision to ‘open up withdrawals for ail

Bahamian customers’' on FTX on the following day.

10 November 2022

On 10 November 2022, the Commission also suspended FTXDM’s registration under the
DARE Act with immediate effect in the exercise of its obligation to “protect the public” under
section 19(3) DARE Act. The Commission’s letter notifying Bankman-Fried of suspension
of FTXDM’s registration was delivered on the same day, via email, at 2:28 p.m. In addition,
the Commission’'s letter informed Bankman-Fried that it intended:

‘...to seek court supervised provisional liquidation of FTXDM to preserve the assels and
ensure the protection of clients, investors and/or credifors in the process”.

A true copy of the letter of suspension has been produced at pages [338] — [339] of Exhibit
CR-1,

On the same day, the Commission also issued Freeze Orders under section 46 A of DARE
to Fidelity Bank {Bahamas) Limited and Tether International Limited. Copies of the Freeze
Orders are produced at pages [340] — [343] of Exhibit CR-1.

Further, on the same day, the Commission, in its capacity as regulator, commenced a
winding-up proceeding before the Supreme Court and simultaneously made an urgent
without notice application for the appointment of Mr Brian Simms K.C, as provisional
liquidator of FTXDM (the “Provisional Liquidator’).The Commission’s application was
advanced on the basis that, inter alia, it was in the public interest to obtain a court order
appointing a provisional liquidator over FTXDM to secure the assets of FTXDM. The order
(“Urgent Order™) was granted by The Chief Justice of The Bahamas Supreme Court as
prayed that day, as there was a real nsk of dissipation on the basis of the information
received that the founders of FTXDM were the only individuals with the passcodes, they
had made unauthorized transfers of client digital assets and there was a possibility they

may do so again. | produce a true copy of the Urgent Order at pages [344] - [347] of
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61.

Exhibit CR-1.

The Chapter 11 proceedings did not exist at the time the Commission commenced its
winding up proceeding against FTXDM, and the Commission had no information the US

Debtors were contemplating initiating Chapter 11 proceedings.

62. Further, the Commission subsequently published a media release (the “10 November

Media Release”) ‘Securities Commission of The Bahamas Freezes Assets of FTX' on the
Commission’s website. Given the scale of the potential loss to members of the public and
the resulting significant public interest in what was a quickly developing situation, the
Commission deemed it in the public interest to publish the Media Reiease on its website in
the interest of transparency. A true copy of the 10 November Media Release has been
produced at pages [348] — [349] of Exhibit CR-1.

11 November 2022

63.0n 11 November 2022, the Commission filed the Winding-Up Petition and supporting

documents, inclusive of the Urgent Order appointing Mr. Brian Simms, KC as Provisional
Liquidator, in accordance with the Commission’s undertaking given to the Court on the
previous day.

64.FTX Trading Ltd and certain affiliates, but not including FTXDM, commenced the Chapter

11 proceedings in the District of Delaware on 11 November 2022,

12 November 2022

65. On 12 November, 2022, the Commission issued a media release (the “12 November Media

Release”) ftitled ‘Securities Commission Addresses FTX Statement on Bahamian
Withdrawals' notifying the public:

“The Cormmission noles the statement made by representatives of FTX which advised “Per
Bahamian HQ's regulation and regulators, we have begun to facilitate the withdrawal of
Bahamian funds. As such you may have seen some withdrawals processed by FTX
recently as we complied with the regulators.

The Commission wishes fo advise that it has not directed, authorized or suggested to FTX
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66.

67.

68.

69.

Digital Markets Ltd the prioritization of withdrawals for Bahamian clients. The Commission
further notes that such fransactions may be characfenzed as voidable preferences under
the insolvency regime and consequently result in clawing back funds from Bahamian
customers. In any event, the Commission does not condone the preferential freatment of
any investor or client of FTX Digital Markets Ltd or otherwise.”. A true copy of the 12
November Media Release is produced at [350] — [351] of Exhibit CR-1.

Further, from 12:40 pm — 3:08 pm on 12 November, the Commission, in furtherance of its

regulatory responsibilities, conducted the swom examination of Bankman-Fried.

Mr. Samuel Bankman-Fried, inter alia, informed the Commission that there had been
hacking attempts overnight and that he and Mr. Gary Wang spent much of the night trying
to move assets out of harm’s way

The Commission was also informed by the Provisional Liquidator that;

= he had received reports, that were yet to be confirmed, that on the previous
day a substantial amount of digital assets under the control of FTXDM had

been removed by persons believed to be hacker/s;

* He had been informed by Bankman-Fried and Mr. Gary Wang that as of 11
November 2022, an attempt had been made by an unknown actor, without
authorization, to restrict access by the employees of FTXDM to its AWS
system, (the "AWS System™).

The information provided by Bankman-Fried and the Provisional Liquidator to the
Commission, significantly heightened concems about the risk of dissipation of digital assets
held by FTXDM to the prejudice of its clients and other creditors. Accordingly, the
Commission determined, in the exercise of its regulatory powers, it was necessary to take
steps to protect the interests of the clients and other creditors in the assets of FTXDM and
the public interest by obtaining a court order to safeguard the digital assets by transferring

them to secure digital wallet/s under the exclusive control the Commission.

70. Accordingly, the Commission issued an administrative order and advanced an urgent ex
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71.

72.

73.

74.

parte application, on notice to the Provisional Liquidator, before Supreme Court Justice
Loren Klein pursuant to section 46(1){(f) of the DARE Act for an order directing FTXDM to
transfer the digital assets in its possession to a secure digital wallet established and
maintained by the Commission. A true copy of the administrative order is produced at [352]
— [353] of Exhibit CR-1.

The urgent ex parte application was made, pursuant to section 46 (1) (f) of DARE, due to,
the information received concerning the cyberattacks on the systems of FTXDM and risk of
imminent dissipation as to the digital assets under the custody or control of FTXDM.

Supreme Court Justice Loren Klein granted the Commission leave to commence these
proceedings against FTXDM despite a Provisional Liquidator having been appointed, and
granted an order authorizing the Commission, in the exercise of its power as regulator, to
direct that digital assets of, or under control of FTXDM, its officers, directors, employees and
agents, including assets held upon trust by FTXDM, be transferred to digital wallet/s controlled
by the Commission (hereafter the “Trénsfer Order”). A true copy of the Transfer Order is
produced at pages [354] — [356] of Exhibit CR-1.

The Commission immediately acted to effect transfer of the digital assets in FTXDM's hot,
warm and cold wallets to secure digital wallets established by or under the control of the
Commission. Pursuant to the Commission’s exercise of its regulatory powers and under
the authority of the Bahamas Supreme Court Order, Bankman-Fried and Gary Wang were
directed by the Commission to effect the transfer of the digital assets remaining under their
control because they possessed the access codes required to effect the transfer of such
assets to digital wallets established by the Commission. There was no other timely option

available to the Commission to achieve compliance with the terms of the order made by
Supreme Court Justice Kiein.

The digital assets transferred under the Commission’s court-authorized regulatory directive
to Messrs. Wang and Bankman-Fried was effected by transferring such assets to the digital
wallets under the exclusive control of the Commission. While certain token protocols may
require the burning of old tokens and the simultaneous minting of new (i.e. replacement)
tokens to effect transfer, in no case, did the process involve the creation of any additional
tokens.
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75.

76.

77.

78.

79.

80.

By the end of the process, the Commission had taken possession of most tokens within the
control of FTXDM, Bankman-Fried and Mr. Wang (valued at more than US$3.5 billion at
the time of transfer).

Additionally, the Commission sent instructions for the transfer of approximately US $46
million of Tether tokens to a secured wallet under the control of the Commission. These
Tether tokens were not transferred to the Commission’s wallet but, after a meeting with
Tether representatives, the Commission agreed that Tether, in light of the Chapter 11
proceedings, would maintain a freeze over the Tether tokens until ownership of the tokens

is resolved.

On 12 November 2022, all actions taken by the Commission to safeguard the assets were
effected, and those assets remain protected by the Commission, solely pursuant to the due
exercise of its powers as regulator of FTXDM.

The Commission is maintaining the digital assets in wallets hosted by the institutional digital
asset custodian, Fireblocks. | am reliably advised that Fireblocks maintains I1SO
certifications in Security (ISO 27001), Cloud (ISO 27017), and Privacy (ISO 27018). | am
further advised that Fireblocks meets or exceeds SOC 2 Type Il requirements and is the
first and only company in the world to achieve a Cryptocurrency Security Standard (CCSS)
Qualified Service Provider Level 3 certification by the Cryptocurrency Certification Consortium
(C4).

The Commission did not incur any costs for the setup of these wallets but expects to incur
annual maintenance costs in the amount of U8%631,200. The indemnity order issued by
this Court entities the Commission to be reimbursed with respect to the expenses, costs

and charges reasonably incurred in connection with establishing and maintaining the digital
wallets.

For the avoidance of doubt, at no time has the Commission colluded with any principal,
officer or director of FTXDM, the Provisional Liquidator or any third party to transfer digital
assets owned by or under the custody or control of FTXDM. Upon completion of the
transfers, Bankman-Fried and Gary Wang no longer had access to the tokens that were
transferred or frozen. All transferred assets were and remain under the sole control of the

Commission. The Provisional Liquidator played no role in the transfer.
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81.

B2.

83.

84.

85.

Further, the Commission updated the Register to reflect the suspension of FTXDM's

registration. | produce a true copy of the amended entry made in the Register at page [357]
of Exhibit CR-1. Pages [358] — [361] of Exhibit CR-1 has intentionally been left blank.

13 November 2022

On 13 November, via email addressed to me and the Provisional Liquidator, Bankman-
Fried informed us that —

“ understand you guys moved almost all of the assets last night!

As of now, it looks like Gary has been focked out of AWS by the Delaware Chapter
11 tearn - we’re looking info details but it looks fike he isn’t able to transfer any of
the remaining assets because of that uniess/untif that is reversed.”

There is now produced a copy of that email at page [362] of Exhibit CR-1.

| responded requesting details of the type and number of remaining digital assets. A true
copy of my response is produced at page [363] — [364] of Exhibit CR-1. | subsequently
received a response from Mr. Wang providing a list of the remaining digital assets by type,
blockchain, number of tokens and USD value in the body of the email. Due to the need to
protect and preserve confidentiality regarding the security of the digital assets held by the

Commission, | will not disclose the content of Gary Wang’s email to me.

14 November 2022

An ex-parte application was made by the Provisional Liquidator in the Winding Up
Proceedings for the appointment of additional joint provisional liquidators An order
appointing Kevin Cambridge and Peter Greaves to act as joint appointed liquidators (the
“JPL’s") with the Provisional Liquidator was filed (the “14 November Order”). A true copy of
the Order has been produced at pages [365]- [368] of Exhibit CR-1.

The Commission published a further media release (the “14 November Media Release”)
titled ‘Securities Commission Update on FTX' providing a further update to the public on
the actions taken by the Commission to date and its intention to engage with other
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supervisory authorities and regulators in the interests of clarity and transparency. A true
copy of the 14 November Media Release is produced at pages [369] — [370] of Exhibit
CR-1.

15 November 2022

86.0n 15 November 2022, | replied to Gary Wang'’s last email of 13 November detailing the

87.

88.

remaining digital assets and asked him and Bankman-Fried the following with a view to the

Commission further exercising its supervisory functions in the public interest:

“Good affernoon Sam/Gary,

Are you able fo provide details on any tokens which may have been moved (including
value of same) since you received notice of the suspension of the registration on Thursday
10 November and the seizure of assets by the Commission on 12 November? Please

include any assets which may have been moved by U.S. liquidators or others.
Thanks and kind regards,”
| have produced a true copy of the email at page [371] of Exhibit CR-1.

If as reported by Bankman-Fried in his email dated 13 November, 2022, Gary Wang had
been locked out of the AWS System and if such action was accurately attributed by him to
representatives of the US Debtors, | am advised by counsel for the Commission and verily
believe, without waiving privilege, that such conduct could constitute contempt of court in
respect of the order made by Supreme Court Justice Klein on 12 November, 2022.

The Commission understands that the Joint Provisional Liquidators are also locked out of
the AWS System and as such, do not have access to the records of FTXDM. Access to its
records is required for FTXDM to maintain compliance with its regulatory obligations under
the FTRA and under the DARE Act. As of the AWS lockout, FTXDM is not able to be
compliant with its legislative obligations.

16 November 2022
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89.0n 16 November, 2022 the Commission made an application for an order (the “Sealing

90.

91.

Order”) sealing my First Affidavit filed in support of the Originating Notice of Motion and
other documents, save for orders made on 12 November 2022 and filed herein on 14
November 2022 and 15 November 2022 respectively. The Sealing Order was duly granted
and is produced at pages [372] — [374] of Exhibit CR-1. The application to seal my First
Affidavit was made to promote the protection and security of the assets being held by the
Commission for the clients and other creditors of FTXDM.

17 November 2022

On 17 November, 2022, by his Declaration filed in the Chapter 11 proceedings, Mr. Ray stated

as follows

“5. Never in my career have [ seen such a complete failure of corporate controfs and such
a complete absence of trustworthy financial informmation as occurred here. From
compromised systems of integnty and faulty regulatory oversight abroad, to the
concentration of control in the hands of a very small group of inexperienced,

unsophisticated and potentially compromised individuals, this situation is unprecedented.”

“46. Many of the companies of the FTX Group, especially those organized in Antigua and

The Bahamas, did not have appropriate corporate governance.”

“63. In the Bahamas, | understand that corporate funds of FTX Group were used to
purchase homes and other personal items fdr ém,bloyees and advisors. | understand that
there does not appear to be documentation for certain of these transactions as loans and
that certain real estate was recorded in the personal names of these employees and advisors

on the records of the Bahamas.”
“76. Mr. Bankman-Fried, whose connections and financial holdings in the Bahamas remains
uncleartome...”.

A true of copy of the said Declaration is produced at pages [375] — [404] of Exhibit CR-1.

A further media reiease (the “17 November Media Release”) was issued by the Commission
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92.

93.

94.

95.

titled ‘Securities Commission of The Bahamas Assumes Control of Assets of FTX Digital
Markets Ltd’ to keep the public informed as to the Commission’s actions and progress in this
matter. It reiterated that, in the Commission’s view, the “fujrgent interim regulatory action was
necessary to profect the interests of clients and creditors of FDM” and clarified that FTXDM
was not a party to the Chapter 11 proceedings.A true copy of the 17 November Media
Release is produced at pages [405] — [406] of Exhibit CR-1.

21 November 2022

The Commission filed an appiication for supplemental orders (together the “Trusteeship
Orders” arising out of the earlier events and orders made directing that (i) the digital assets
transferred by the Commission to digital wallet(s) established and maintained by the
Commission shall continue to be held in the custody of the Commission, as reguiator, under
the continuing direction of the Court and that the Commission shall be regarded as having
acted as trustee in the administration of trust assets within the meaning of the Trustee Act
Ch.176 for the benefit of the clients and/or creditors of FTXDM, pending directions for the
continued safe custody of the said assets and is entitled to rights of indemnity and re-
imbursement afforded a trustee under the law. A true copy of the Summons filed is produced
at pages [407] — [409] of Exhibit CR-1.

The Commission advanced an application for supplementai orders (the “21 November
Supplemental Orders”). The 21 November Supplemental Orders were granted as prayed. A
true copy of the said order has been produced at pages [410] — [413] of Exhibit CR-1.

The Commission published a further media release (the “21 November Media Release”) titled
‘Securities Commission of The Bahamas Secures Court Order For Right of Indemnity and
Reimbursement’. A true copy of the 21 November Media Release is now produced at pages
[414] - [415] of Exhibit CR-1.

23 November 2022

The Commission published a further media release (the “23 November Media Release”) titled

‘Securities Commission Statement on Transfer Motion In FTX Digital Markets Chapter 15
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96.

a97.

98.

99.

100.

Proceedings’. By the 23 November Media Release, the Commission sought to address
misunderstandings surrounding the Commission’s actions taken in the public interest to
secure the digital assets in the custody of FTXDM. A true copy of said Media Release has
been produced at pages [416] — [418] of Exhibit CR-1

29 November 2022

From 11:58am — 1:40pm on 29 November 2022, the Commission examined under oath
Daniel Friedberg, Legal Counsel and Chief Regulatory Officer at the FTX Group, and
Secretary of FTXDM. ' ’

1 December 2022

From 12:09 pm — 2:49 pm on 1 December 2022, the Commission examined under oath
Bankman-Fried for a second time.

7 December 2022

By letter dated 7 December 2022 the Commission informed the US Debtor representatives
the Commission was prepared to assist in the efficient and mutually respectful conduct of
several proceedings so long as the Commission is able to do so without impairing the conduct
or confidentiality of its ongoing investigation. Copies of all the unsealed documents filed in
the Winding-Up Proceedings and in this regulatory Action were provided, via counsel, by the
Commission to the US Debtors. A true copy of the letter dated 7 December, 2022 has been
produced at pages [419] — [441] of Exhibit CR-1.

12 December 2022
Bankman-Fried was arrested by The Royal Bahamas Police Force in respect of a request
for his extradition to United States of America to answer criminal charges before criminal

courts in the Southern District of New York.

On 12 December 2022, Mr. John Ray lll, Chief Restructuring Officer of the US Debtors in
filed a Debtors’ Objection to Motion For Entry of An Order Shortening The Notice and
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101.

102.

103.

104.

Objections Periods With Respect an Emergency Motion filed on behalf of the JPLs (“the
Debtors’ Objection™) in the Chapter 11 proceedings. At paragraph 15 of the Debtors;
Obijection, it was stated that the Commission instructed Mr. Bankman-Fried and/or Mr. Gary
Wang to ‘mint a substantial amount of new tokens’, but without producing any evidence to
substantiate his statement. A true copy of the Debtors’ Objection has been produced at pages
[442] — [455] of Exhibit CR-1. This statement is unsubstantiated and untrue, and has the effect

of casting a pall of mistrust over public institutions in The Bahamas and otherwise sully the
reputation of this jurisdiction.

To be clear, the Commission did not at any time direct the minting of new (i.e. additional) tokens.

13 December 2022

On 13 December 2022, my affidavit filed in support of the Winding Up Petition was unsealed
and the court granted the JPLs permission to assist the Commission in its regulatory
investigation and authorized the JPLs to enter into a common interest privilege agreement
with the Commission (the “Unsealing Order”).

A further media release was issued by the Commission (the “13 December Media Release”)
titled ‘Securities Commission of The Bahamas Addresses Misstatements In FTX's U.S.
Bankruptcy Case’ seeking to address baseless allegations made against the Commission,
which | shall come onto address. A true copy of the said Media Release is produced at
pages [456] — [458] of Exhibit CR-1.

ALLEGATIONS

Since the order was made by Supreme Court Justice Klein authorizing the Commission to
safeguard the assets of, or under the control of FTXDM and its principals, misguided and
unsubstantiated allegations have been levelled by representatives of the US Debtors against the
Commission in respect of this matter in documents filed in the Chapter 11 proceedings and in

the press. A great deal of the confusion on their part has arisen by reason of two factors:

= First, due to the imminent danger of dissipation of the relevant digital assets, and
the overriding public interest in protecting clients and other creditors, swift action,
including enforcement action by the Commission was necessary. The situation
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that the Commission has faced, with urgent, decisive and effective action, has
been unprecedented.

» Secondly, the Commission has been precluded from sharing all facts and
matters with the public contemporaneously, as set out in my initial affidavit, as it
was sealed by court order along with other documents subject to a confidentiality
order made by the court dated 16 November 2022 (the “Confidentiality Order™)
in light of ongoing investigations and out of an abundance of caution to protect,
to the greatest extent possible, the rights and interests of all clients, other
creditors of FTXDM and any other persons who may be determined to have an
interest in any of them. The Confidentiality Order was initially required to avoid
tipping off persons with adverse interests to FTXDM. The Commission is now at
liberty to disclose information, which is not subject to the Confidentiality Order
that remains in force and which informed the actions taken. Further, in the
interest of transparency, | have taken the opportunity in this Affidavit to detail the
chronology of events and exhibit documents accordingly.

‘Collaboration’ with The JPLs

105.1t has been further asserted by the US Debtors and their representatives that the Commission
conducted itself improperly in ‘collaborating’ with FTXDM and its Provisional Liquidators in bad
faith by directing that FTXDM or its agents:

» access the FTXDM computer systems; and/or

* make onward transfers of digital assets in the custody of FTXDM andfor other
entities forming part of the FTX Group; and/or

=  mint new tokens.

106.As stated above, at no time did the Commission collude with the Provisional Liquidator or any
principal, director or officer of FTXDM to transfer the digital assets to the secure wallets under
the control of the Commission or otherwise. The Commission has at all times acted in its

capacity as regulator (i) in good faith (ii) in the public interest (iii) in compliance with the Orders
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of the Bahamas Supreme Court (iv) under the supervision of the Bahamian Supreme Court
and (v) in accordance with its fiduciary duties, as confirmed by the Trusteeship Order.

107.The Commission conducted itself in a reasonable, considered, and proactive manner by
urgently carrying out its investigations to assess risk to clients and creditors by directly
corresponding with Bankman-Fried, Mr Wang and others from the outset of media coverage
into FTX liquidity issues and the potential Binance takeover bid as early as 8 November 2022.
It was important that due process was followed. Indeed, the following day, my colleagues and
| conducted a zoom meeting (given a severe weather warning) with RS, FTXDM's Chairman.
The information_ gathered from this expeditious and targeted investigation informed the
Commission’s regulatory decision tb seekdurgent relief from the Court to protect the interest of
clients and creditors of its registrant, FTXDM.

108.The Commission also has a statutory duty to apply to the Court for urgent relief where it is
necessary and in the public interest to do $0. The applications it advanced on 10 November
2022 to secure the Urgent QOrder, in particular the order pertaining to the freeze and transfer
of the relevant digital assets, were (i) informed by the intelligence gathered in the preceding
48 hours and {ii) made in furtherance of the Commission’s statutory mandate to act swiftly in

the public interest. These actions dramatically reduced the risk of dissipation.

109.Upon the Urgent Order and the subsequent Transfer Order being issued, steps taken by the
Commission to secure the relevant digital assets into wallet{s} under the Commission’s control,
were carried out in furtherance of (i) the Commission’s statutory duty to act in the public interest

and (ii} to protect the interest of client and other creditors of FTXDM.

110.The Commission also did not direct Mr. Bankman-Fried and/or Mr. Gary Wang to mint new

(i.e. additional) tokens as alleged or at all. The above-mentioned allegations have been made
without reference to any cogent evidence and ignore the expeditious steps taken to safeguard
the digital assets.

Automatic Stay Viclation

111.1t would be incorrect to assert the regulatory action taken by the Commission on or after 10
November 2022 constituted a violation of the automatic stay imposed by the Chapter 11
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112

113.

proceedings. The proceeding in relation to FTXDM was commenced in The Bahamas Supreme
Court was a Regulatory Winding Up Petition presented in Court on 10 November 2022.This
further action was also initiated by Commission in the exercise of its regulatory powers

conferred by statute.

Risk of Dissipation

.At the material time, there was a genuine risk of dissipation of the digital assets under the

control of FTXDM. Due to reported hacking aftempts and the fact that the assets remained
within the control of Bankman-Fried and Gary Wang, both of whom were under investigation
by the Commission and the Palice, the Commission quickly formed the view prior to seeking
the Urgent Order that there was an imminent risk of dissipation of the digital assets in the
custody of FTXDM.

Digital assets by their very nature can be susceptible to misappropriation where correct
security custodian protocols are not deployed. To this end‘,__”_the Commission has taken all
reasonable steps to safeguard the digital assets that it now holds on trust.

Ownership

114.The Transfer Order provided for the transfer of all digital assets irrespective of whether they

were the property of FTX Digital Markets. The Commission's regulatory investigation is
ongoing. This includes steps to ascertain the identities of all persons and entities that may
enjoy an ownership or ather interest in any of the relevant digital assets. At this stage, the
Commission is obliged to maintain a balance between pursuing a proactive approach to
establish lawful ownership and ensu.ring the digital assets remain secure. The current scope
of the Transfer Order and Trusteeship Order are proportionate, in keeping with the public
interest and commensurate with the Commission’s statutory and fiduciary duties whilst the
investigation continues. The Commission will continue to hold the digital assets until such time
as a full and proper determination of ownership rights has been adjudicated by the Supreme
Court, and the Commission anticipates that it will soon establish, cooperatively with the JPLs,
legally appropriate and transparent processes for such determinations, to be brought before
the Supreme Court for its approval.
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116

‘Stone Walling’

The US Debtors’ representatives further claim the Commission has improperly failed to make
publicly available information obtained as regulator and information concerning the digital
assets held by the Commission pursuant to the exercise of its regulatory powers under the law.
They also allege that the Commission has acted improperly by ‘stone walling’ the US Debtors
and other Debtors by failing to disclose information to date including an accounting of the digital
assets transferred into the Commission’s custody pursuant to the Urgent Order and Transfer
Order. The Commission strongly denies any impropriety. | note that in a letter dated 7
December 2022, an invitation was given to a US Debtor’s representative to meet with the

Commission. As of the date of this Affidavit, no response to this invitation has been received.

.The DARE Act and the |IOSCO MMoU provides the parameters within which the Commission

can exercise its ‘cooperative power’ to offer assistance to certain other authorities. The relevant
statutory power appears in section 41 of the DARE Act. Subsections (3) — (10) provide that the
Commission may only provide assistance, including by sharing material, with an ‘overseas

regulatory authority’.

= For the purposes of the DARE Act, a body is an ‘overseas regulatory authority’
if it is an authority in a jurisdiction outside The Bahamas that exercises similar
functions as the Commission regulating DABs and activities and includes a

‘designated third party’.

» A'designated third party’ under the DARE Act is: (i) a person or body responsible
for supervising the relevant regulatory authority (ii) any authority responsible for
carrying out the supervision, investigation or enforcement of laws alleged to have
been breached or (jii) any authority of the foreign jurisdiction, other than the
requesting overseas regulatory authority, exercising a function that corresponds

to a regufatory function of the Commission under the Dare Act.
Against this background, the Commission has been advised that it has acted entirely properly,

and in full accordance within the limitations of its statutory authority by not making material

disclosures to the US Debtors, their representatives or other private civil litigants who do not
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fall within the statutory definitions of an ‘overseas regulatory authority’ or ‘designated third
party’. The advice received by the Commission, however, conflicts with the statements and
position expressed by representatives of the US Debtors. In the circumstances, the
Commission is seeking the Court’s direction in this regard. Moreover, the Commission’s
respectful adherence to its governing laws by declining unpermitted disclosure to private
litigants to date has been entirely proper given the Court's sealing of my previous affidavit(s)
and the need for the Commission to secure the relevant digital assets from being
misappropriated in accordance with its statutory and fiduciary duties.

117.The Commission is working, and will continue to work, cooperatively with its regulatory
counterparts overseas, under the I0SCO MMOU and EMMOU, to share information in this
matter in compliance with the Commission’s statutory remit. Additionally, the Commission has
taken steps to execute a memorandum of understanding with an appropriate body falling under
the statutory definition of an ‘overseas regulatory authority’ for the sharing of information in this
matter.

118.The documents filed and served for the Originating Notice of Motion and Orders made herem
on 12 November 2022 filed on 14 and 15 November 2022, including my affidavit flled |n support
of the Commission’s applications remain subject to the Confidentiality Order. Any variation or
revocation of the Confidentiality Order is, of course, a matter for this Honourable Court's

discretion should a party seek its variation or revocation.

SPECIFIC RELIEF SOUGHT

119.1n its capacity, as regulator of the securities industry and DABs and as a trustee of the digital
assets under its control, the Commission seeks directions of this Honourable Court on the
following matters; namely —

() Whether the Commission should provide to representatives of the US
Debtors, information respecting the digital assets being held in the
secured digital wallets established by, and under the control of, the
Commission?

(i) If the answer to question (i) is in the affirmative, what information and
details (if any) should the Commission provide the US Debtors’
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COMMONWEALTH OF THE BAHAMAS 2022/COM/com
IN THE SUPREME COURT

COMMERCIAL DIVISION

IN THE MATTER OF the Digital Assets and Registered Exchanges Act, 2020
{as amended)

AND IN THE MATTER OF FTX DIGITAL MARKETS LTD.
(A Registered Digital Asset Business)

BETWEEN
SECURITIES COMMISSION OF THE BAHAMAS
Plaintiff
AND
FTX DIGITAL MARKETS LTD.
Defendant

CERTIFICATE

| HEREBY CERTIFY that this is the Exhibit marked “CR.1” mentioned and referred to in the
Third Affidavit of Christina R. Rolle dated and sworn to before me this 28th day of

December, A.D., 2022,

G tron

NOTARY-PUBLIC
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SECURITIES INDUSTRY ACT, 2011

AN ACT TO UPDATE AND MODERNISE THE LAW RELATING TO
THE REGULATION OF SECURITIES EXCHANGES AND THE
SECURITIES INDUSTRY; TO EXPAND AND ENHANCE THE
POWERS OF THE SECURITIES COMMISSION; TO REPEAL THE
SECURITIES INDUSTRY ACT, CHAPTER 363 AND FOR
CONNECTED MATTERS

[Date of Assent - 1% June, 2011]
Enacted by the Parliament of The Bahamas

PART | ~-PRELIMINARY

Short title.
This Act may be cited as the Securities Industry Act, 201¢%,

Commencement.

This Act shall come into operation on such day as the Minister, by notice
published in the Gazefte, may appoint and the Mimster may cause different
provisions of this Act to come into operation on different days by notice or
notices published in the Gazette.

Purposes.

The purposes of this Act are to —

(a) provide protection to investors from unfair, improper or fraudulent
practices;

(b) foster fair and efficient capital markets and confidence in the capital
markets in the Bahamas;

{c) reduce systematic risk;
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(d) reduce the extent to which it is possible for a regulated business to
be used for a purpose connected with financial crime such as money
laundering, fraud and insider dealing; and

(e) promote public understanding of the financial system including
awareness of the benefits and risks of different kinds of investment
or other financial dealing.

Interpretation.

In this Act —

“affiliate” means, in relation to an issuer, another issuer if —
(a)  one ofthem is the subsidiary of the other; or
(b)  the same person controls each of them;
“alternative trading system” or “ATS” means a marketplace that —

(a) is not a quotation and trade reporting system or a securities
exchange; and

(b) does not—

(i)  require an issuer to enter into an agreement to have its
securities traded on the marketplace;

(i)  provide, directly, or through one or more subscribers, a
guarantee of a two-sided market for a security on a
continuous or reasonably continuous basis;

(11)  set requirements governing the conduct of subscribers,
other than conduct in respect of the trading by those
subscribers on the marketplace; and

(iv) discipline subscribers other than by exclusion from
participation in the marketplace;

“ancillary facility” means any person providing prescribed services to a
marketplace, clearing facility, registrant, or to a public tssuer with
securities listed or traded on a marketplace, where the services
facilitate or are ancillary to the operations of a marketplace;

“approved auditor” has the prescribed meaning;
“approved foreign issuer” means a foreign issuer that —

(a) is a public issuer, or equivalent, under the securities laws of a
recognised foreign jurisdiction; and

(b)  meets the prescribed critena;

“approved rating organization” means an organization that is prescribed
as such;

“associate” means, if used to indicate a relationship with a person, —
(a)  a partner, other than a limited partner, of the person;
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(b) a trust or estate in which the person has a substantial
beneficial interest or for which the person serves as trustee or
in a similar capacity;

(c) an issuer of which the person owns or controls voting
securities carrying more than 10% of the voting rights
attached to all outstanding voting securities of the issuer; or

(d) a family member of the person, or a family member of the
person's spouse, if the family member has the same home as
that person;

“beneficial owner” means the person who is entitled to the benefits of
ownership of a security although that person may not be the
registered owner of the security;

“beneficial ownership” includes ownership through a trustee, legal
representative, agent or other intermediary;

“business combination” means an amalgamation, merger, arrangement
or sumilar transaction;

“clearing facility” means a person that —

(a) maintains records of trades of securities for the purpose of
settling claims for money and securities;

(b) maintains records of transfers and piedges of securities for
the purpose of permitting securities to be transferred by
record entry;

{c}  holds security certificates deposited with it for the purpose of
permitting securities to be transferred by record entry; or

(d)  performs any combination of two or more functions referred
to 1n paragraphs (a) to (c), but does not include a registrant or
financial institution acting exclusively in the ordinary course
of its customary business;

"Commission" means the Securities Commission of The Bahamas as
continued under Part If;

"company' means any corporation or other incorporated person;

"Consolidated Fund" means the fund established by Article 128 of the
Constitution,

"control block holder" means a person that —

(a)  holds more than 30% of the voting rights attached to all an
1ssuer's outstanding voting securities; or

(b) is able to affect materially the control of the issuer, whether
alone or by acting in concert with others;

"decision" means —
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(a) if used in relation to the Commisston or a person delegated a
power of the Commission, a direction, decision, order, ruling
or requirement made under securities laws, or

(b) if used in relation to a marketplace, self-regulatory
organisation or clearing facility, a direction, decision, order,
ruling or requirement made in relation to a regulatory
(mstrument;

"director' means a director of a corporation or an individual performing
a similar function or occupying a similar position for a company or
for any other person;

"distribution" means —

(a) atrade in a security of an issuer that has not been previously
1ssued;

(b) a trade, by or on behalf of an issuer, in a previously issued
security of that issuer that has been redeemed, purchased by
or donated to that issuer;

(c) a trade in a previously issued security of an issuer by a
control block holder;

(d) atrade within a prescribed class of trades; or
(e) atrade described in an order made under subsection 161 (2);

"distribution period™ means the period between the issue of the receipt
for a prospectus and the earlier of —

(a)  the date the distribution ceased; and
(b) the lapse date of the prospectus under section 96;
"document" includes, in addition to a document in writing, —

(a) an electronic communication as defined in the Electronic
Communicaiions and Transactions Act, 2003;

(b)  any map, plan, graph or drawing;

{c) any photograph;

(d) any disc, tape, sound track or other device in which sounds or
other data, not being visual images, are embodied so as to be

capable, with or without the aid of some other equipment, of
being reproduced; and

(e) any film, negative, tape or other device in which one or more
visual images are embodied so as to be capable, with or
without the aid of some other equipment, of being
reproduced;

"domestic regulatory authority” means an authority in The Bahamas
that exercises regulatory, supervisory, enforcement or similar
functions and includes —
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(a)  authorities that regulate or supervise financial institutions;
(b)  securities exchanges;
(c)  self-regulatory organisations;
(d) law enforcement agencies;
(e) govermmental or regulatory agencies not mentioned in
paragraph (a) to (d); and
(f)  any other Bahamian authority, as prescribed,
“Executive Director” means the Executive Director of the Commussion;

"expert" means a lawyer, engineer, accountant, valuator or any other
person whose profession or reputation gives authority to a statement
made by the person,;

"expert's report” means a report, opinion, valuation or statement made
or purporting to be made by an expert;

"family member' means a person's spouse, parent, grandparent, brother,
sister, child or grandchild;

"file" means to submit a document to the Cornmission as required under a
provision of securities laws that requires such document be filed,
other than a document provided to the Commission under Part ['V;

"financial institution” means a bank or frust company licensed under the
Banks and Trust Companies Regulation Act (Ch. 3/6) or an
insurance company registered under the Insurance Act (Ch. 347);

"foreign issuer™ means an issuer that is not organized under the laws of
The Bahamas;

"foreign disclosure requirements” means the requirements to which a
foreign issuer is subject concerning disclosure made to an overseas
regulatory authority in a recognised foreign jurisdiction, which
disclosure is made publicly available;

"foreign jurisdiction means a jurisdiction other than The Bahamas;

"form of proxy" means a written or printed form that, upon completion
and signature by or on behalf of a security holder, becomes a proxy;

"former Act"” means the Securities Industry Act (Ch. 363);
"generally accepted accounting principles” means the standards

promulgated by the International Accounting Standards Board or as
prescribed;

"gepnerally accepted auditing standards" means the Intemational
Standards on Auditing 1ssued by the International Auditing and
Assurance Standards Board or as prescribed;

"inside information" means material information that has oot been
generally disclosed;

"insider” means —
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(b)
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a director, senior officer or significant security hotder of an
1ssuer; or

a director or senior officer of a subsidiary of an issuer, or of a
significant security holder of an issuer, if the director or
senior officer's responsibilities routinely provide the
individual with access to inside information about the issuer;

"interim period" means a completed three, six or nine month period in a
financial year;

"investment fund" has the meaning given in the Investment Funds Act,

2003,

"investment fund administrator” has the meaning given in the
Investment Funds Act, 2003

"issuer' means a person that —

(a)
(b)

has a security outstanding; or
proposes to issuc a security;

"issuer bid" has the prescribed meaning;

"jurisdiction" means a country or terriory or a political subdivision of a
country or ternitory;

"market participant” means —

(my)
(n)

a marketplace;

a self-regulatory organization;
a clearing facility;

a registrant;

a compensation, contingency or similar fund formed to
compensate clients of registrants;

a custodian of assets of a registrant or a client of a registrant;
a public issuer;

a transfer agent or registrar for securities of a public issuer;
an investment fund;

a party related to an investment fund;

a general pariner or a partner, director, officer or significant
security holder of a person referred to in this definition;

a person that the Commission has ordered is exempt from a
provision of securities faws;

a rating organisation; or
a person described in an order made under subsection 161(2);

but does not include a person —

{(aa) described in an order made under subsection 161(1); or
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(bb) within a prescribed class of persons;
"marketplace" means —

(a)  asecurities exchange, a quotation and trade reporting system,
or an ATS;

(b)  aperson not included in paragraph (a) that —

(1)  constitutes, maintains or provides a market or facility
for bringing together buyers and sellers of securities;

(i)  brings together the orders for securities of multiple
buyers and sellers; and

(ii1) uses established, non-discretionary methods under
which the orders interact with each other, and the
buyers and sellers entering the orders agree to the
terms of a trade; or

{(c)  aperson described in an order made under subsection [61(2),
but does not tnclude a person —
(aa) described in an order made under subsection 161(1); or
(bb) within a prescribed class of persons;

"material information" means information relating to the business,
operations or securities of an issuer that would reasonably be
expected to significantly affect the value or market price of the
issuer or a security of the issuer;

"Member" means a person appointed by the Minister to the Commission
under sectionl0;

"Minister" means the Minister to whom responsibility for finance is
assigned;

"misrepresentation' means —
(a) inrelation to an issuer —
(1)  an untrue statement of material information;

(1)  the failure to disclose matertal information that is
required to be disclosed; or

(iii) the omission of material information from a statement,
if that information is necessary to prevent the
statement from being false or misleading n the
circumstances;

(b) in any other circumstance, a statement about something that a
reasonable investor would consider important —

(1)  in making a decision to trade a security; or

(i1)  in relation to a trading or advising relationship with a
person,
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if the statement 1s untrue or omits information necessary to
prevent the statement from being false or misleading in the
clrcumstances;

"offering document" neans a document, together with any amendments
to that document, purporting to describe the business and affairs of
an issuer that has been prepared primarily for delivery to and
review by a prospective purchaser so as to assist the prospective
purchaser to make an investment decision regarding securities
being sold in a distribution to which section 83 would apply but for
the availability of one or more of the exemptions contained in this
Act or regulations,

"officer" means an individual working in an executive capacity for the
Commission, an issuer, a registrant or any other person;

"order" means, unless a contrary intention appears, an order or decision
of the Commission or its delegatee;

"overseas regulatory authority” means an authority in a junsdiction
outside The Bahamas that exercises functions corresponding to any
function of the Commission;

"party related to an investment fund" has the meaning given in the
Investment Funds Act, 2003;

"person" includes an individual, company, partnership, party, trust, fund,
association and any other organized or incorporated group of
persons, and the personal or other legal representative of any person
to whom the context can apply;

"prescribe" or "prescribed" means prescribed by regulation or rule;

"'private company " means a company whose constitutive document —
(a)  restricts the right to transfer its shares;

(b) limits the number of its security holders to no more than fifty
beneficial owners, where two or more persons holding
securities jointly shall be counted as one person; and

(c) prohibits any invitation to the public to subscribe for any
securitics of the company;

"prospectus’ means a notice, circular, advertisement or document
inviting applications or offers to subscribe for or purchase
securities, or offering any securities for subscription or purchase;

"proxy™ means a completed and signed form of proxy by which a halder
of voting securities of an issuer appoints a person to attend and act
on the security holder's behalf at a meeting of security holders;

"promoter" means a person that takes the initiative in founding or
organizing an issuer;
"public issuer' means an issuer that —
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(a)  has filed a prospectus for which the Commission has issued a
receipt under Part [X;

(b) has completed a takeover, business combination or other
reorganisation, involving an exchange of securities in which
one of the parties was a public issuer;

(¢)  has issued a security that —-

(1) was listed for trading on a securities exchange
registered with the Commission at the time this Act
comes into force: or

(i) at any time after this Act comes into force, has been

traded on a registered marketplace registered under
Part V;

(d) was a public company or deemed public company under the
former Act at the time that Act was repealed; or
(e} is described in an order made under subsection 161(2);
but does not include an issuer —
(aa) described in an order made under subsection 161(1);
(bb) that is an investment fund; or
(cc) within a prescribed class of issuers;
“publish” with respect to an action to be taken by the Commission
includes —
(2) publish in a daily newspaper of general circulation in The
Bahamas;
(b}  print in a periodical regularly published by the Commission;
(¢)  post on the Commission's website; or
(d) any other method of publication of the rule or proposed rule
as prescribed;
"purchase" includes any purchase or acquisition of a security for
valuable consideration, whether the terms of payment are on
margin, instalment or otherwise, but does not include a transfer,

pledge or encumbrance of securities for the purpose of giving
collateral for a bona fide debt;

"quotation and trade reporting system" means a facility that
disseminates price quotations for the purchase and sale of securities
and reports of completed transactions in securities for the exclusive
use of registrants, but does not include a securities exchange, ATS
or a registrant;

"rating organization" means an orgamization that issues publicly
available ratings that are current assessments of the
creditworthiness of obligors with respect to specific securities;
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"recognised foreign jurisdiction" means a foreign Junsdiction
recognised under section 165;

"recognised foreign securities exchange" means a secunties exchange
located in a foreign jurisdiction recognised under section 165;

"registrant" means any person registered under Part VI of the Act or
required to be so registered;

"registered clearing facility” means a clearing facility registered under
Part V of the Act;

"registered firm" means a person registered under subsection 69(1) to
carry on securities business in The Bahamas;

"registered marketplace" means a marketplace registered under Part V
of the Act;

"registered representative” means an individual who s registered under
subsection 69(4) to act on behalf of a registered firm;

"registered securities exchange" means a securities exchange registered
under Part V of the Act;

"registered self-regulatory organisatien” means a self-regulatory
organisation registered under Part V of the Act;

"regulated person" means a registrant, a person registered under Part V
of the Act, an investment fund or an investment fund administrator;

"regulations" means the regulations made under this Act and, unless the
context otherwise indicates, includes the rules;

"regulatory instrument” means a by-law, rule or other similar
instrument of a marketplace, clearing facility or self-regulatory
organization;

"representative’ means, when used in relation to a registrant, an
individual who acts for or on behalf of the registrant in the carrying
out of securities business and who is a director, officer, partner or
employee of the registrant who performs any such securities
business for the registrant;

"reserve fund" means the fund established by the Commission under
section 21;

"sale" includes a sale or disposition of a security for valuable
consideration, whether the terms of payment are on margin,
instalment, or otherwise; but does not include a transfer, pledge or
encumbrance of securities for the purpose of giving collateral for a
bona fide debt;

"securities means the assets, rights or interests specitied in Part | of the
First Schedule;

"securities activity” means an activity comprising securities business set
out in Part 2 of the First Schedule;
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"securities business" has the meaning assigned in section 7;

"securities exchange" means a marketplace, other than a quotation and
trade reporting system or ATS, that maintains or provides —

(a) physical facilities where persons may meei to execute trades
i securities; or

(b) a mechanical, electronic or other system trat facilitates
execution of trades in securities by matching offers of
purchase and sale;

"securities laws" means this Act and the Investment Funds Act, 2003;

"self-regulatory organization'" means a person, other than a
marketplace, that sets standards for, or monitors the conduct of, its
members or participants relating to trading in or advising on
securities;

"senior officer” means an officer of an issuer whose responsibilities
routinely provide the officer with access to inside information about
the issuer;

"significant security holder" means, in retation to a person, a security
holder that —

(a) owns or controls 10% or more of any class of the person's
voting securities, excluding any securities that the security
holder, if a registrant, holds in the course of a public
distribution; or

(b) is able to affect materially the control of the person, whether
alone or by acting in concert with another person;

"spouse' rmeans a person who —

(a)  1s married to another person and is not living separate and
apart from that person; or

(b) s living and cohabiting with another person in a marriage-
like relationship;

"subsidiary" means an issuer that is controlled by another issuer;

"subscriber", when used in relation to an ATS, means any person that has
entered into a contractual agreement with an ATS to access such
ATS for the purpose of effecting transactions in securities or
submitting, disseminating or displaying orders on such ATS,
including a client, member user or participant in the ATS;

"surplus funds" has the meaning given ihe term in section 20;
"take-over bid" has the prescribed meaning;
"trade" includes —

(a)  any purchase or sale of a security for valuable consideration;
ar
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(b)  any participation as a registrant or agent in any transaction in
a security,

"underwriter" means a person who —
(a)  as principal, agrees to purchase a security for the purpose of a
distribution;
(b)  as agent, offers for sale or sells a security in connection with
a distribution; or

{¢) participates directly or indirectly in a distribution described
in paragraph (a) or (b) for valuable consideration,

but does not include —

{aa) a person whose interest in the transaction is limited to
receiving the usual and customary distribution or sales
commission payable by an underwriter or issuer; or

(bb) an issuer that purchases shares of its own issue and
resells them;

"voting security" means a security carrying voting rights —
(a)  under all circumstances; or

(b) by reason of the occurrence of an event that has occurred and
ts continuing,

and includes a right to acquire such a security.

5. Ownership and control of securities.

In this Act —

(a) aperson owns a security if the security is beneficially owned by the
person;

(b) aperson controls a security if —
(i)  the person, directly or indirectly, directs the trading or voting
of the security;
(i)  the security is owned by an issuer that the person controls; or

(iif) the security is owned by an affiliate of the person or by an
issuer that the person controls.

6. Control of an issuer.

(1) A person controls an issuer if the person, acting either alone or jointly or
in concert with other persons, has the power to direct that the business s
affairs of the issuer be conducted in accordance with the person's wishes.

(2)  Where the person or persons own or control more than fifty percent of the
outstanding securities carrying voting rights in an issuer, such person or
persons are deemed to control the issuer.
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Where the person or persons own or control more than thirty percent of
the outstanding securities canrying voting rights in an issuer, such person
or persons are presumed to control the issuer.

The power under subsection (1) to direct the business and affairs of an
1ssuer may arise through the ownership or control over securities of the
issuer, or by virtue of any agreement, arrangement, commitment or
understanding with any person or persons.

Securities business.

(L)

(2)

(3)

(4)

For the purposes of this Act, a person carries on securities business if that
person is engaged in the course of business in any one or more of the
securities actrvities set out in the Part 2 of the First Schedule.

For the purposes of this Act, a person engages in securities business if that
person enters or offers to enter into an agreement the making or
performance of which by either party constitutes a securities activity.

The activities set out in Part 3 of the First Schedule do not constitute
securities business for the purposes of this Act.

Without prejudice to the generality of subsection 149(1), the Commission
may, by rule, amend the First Schedule by deleting or amending any of the
provisions or adding new provisions.

Carrying on business in The Bahamas.

(H

(2)

(3}

For the purposes of this Act, a person carries on securities business in or
from The Bahamas if such person —

(a) is incorporated, established or registered under any law in The
Bahamas;

(b)  carries on securities business from a place of business maintained
by such person in The Bahamas; or

(c) engages in an activity the doing of which constitutes the carrying on
by such person of securities business in or from The Bahamas under
an order made under subsection (2).

The Commission may make an order specifying the circumstances in
which a person Is to be regarded as —

(a) camrying on securities business in or from The Bahamas; or
(b)  not carrying on securities business in or from The Bahamas.
An order under subsection (2} may be made so as to apply —

(a)  generally to all securities activities;

(b} in relation to a specified category of securities activity; or
(c} inrelation to a particular securities activity.
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(4)  An order made under subsection (2) may be made subject (0 conditions.
(5)  For the purpose of this section, a person maintains a place of business if
the person carries on securities business from premises the person
occupies, at which the person employs staff and pays salaries and other
expenses 1n connection with that business.
9. References.

Any reference in this Act —

(a) to "the Act" shall, untess expressly stated, include a reference (o any
regulations, rules, orders, notices and other subsidiary legislation
made under this Act;

(b) to "securifies laws" shall, unless expressly stated, include a
reference to any regulations, rules, orders, notices and other
subsidiary legislation made under a securities law; and

(¢c) to any other statute shall, unless expressly stated, include a
reference to any regulations, rules, orders, notices and other
subsidiary legislation made under that statute.

PART Il — THE SECURITIES COMMISSION

10. Continuation of the Commission.

The Securities Commission of the Bahamas, a body corporate continued
under the former Act, is continued.

The Second Schedule shall have effect with respect to the Commission.

The Members of the Comunission shall consist of a Chairman, a Deputy
Chairman and such number of other Members, not being more than seven,
as the Minister may from time to time determine.

The Minister shall appoint all the Members and shall appoint one of their
number to be its Chairman.

The Members shall be selected from among persons identified in the
prescribed manner and who appear to the Minister to be qualified as
having had experience of or shown capacity in matters relating to industry,
commerce, law, finance or admunjstration,

In addition to Members appointed in subsection (3) the Executive Director
of the Commission, the Governor of the Central Bank and the Registrar of
Insurance shall be ex-officio Members of the Commission.

The Chairman shall hold office for a term of five years and shall be
eligible for re-appointment for one additional term only.
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(8)  The Deputy Chairman and the other Members of the Commission shall
hold office for such term, not exceeding four years, as the Minister may
direct in the instrument appointing such Member, and shall be eligible for
re-appeointment,

(9) A Member shall not be eligible for re-appointment, if, by reason of
consecutive appointments to the Commission, he has been a Member for a
continuous period of ten years or more.

(10) The Minister shall, in setting the term of appointment or re-appointment
of a Member, consider the terms of the other Members then in office and
use the Minister's best efforts to provide that the terms of no more than
one third of the Members expire in any twelve month period.

(11) The Minister may, by instrument in writing, appoint some suitable person
as a Member of the Commission to act temporarily in the place of any
Member who is absent or otherwise unable to act.

(12) The Minister shall appoint new Members of the Commission on the
advice of the Commission and the securities and investment funds
industries m The Bahamas.

(13) A Member may at any time resign his Membership by notice in writing
addressed to the Minister.

(14) The Minister may terminate the appointment of the Chairman, the Deputy
Chairman or a Member of the Commission if the Minister is satisfied that
the person —

{a) has been absent from meetings of the Commission for more than
three consecutive meetings without the permission of the
Comrmission or without reasonable cause;

(b}  has become bankrpt or made arrangements with his creditors;
(c)  isincapacitated by physical or mental illness;

(d)  has been, in The Bahamas or in any other jurisdiction, convicted of
a cnminal offence involving fraud or dishonesty, or found liable in
a ctvil or regulatory action for activities involving fraud or
dishonesty; or

(e} is otherwise unable or unfit to discharge the functions of the
position to which that person was appointed.

(15) A Member shall be paid such remuneration and allowances in respect of
the Member’s office as the Minister may determine from time to time.

(16) The appointment, termination, death or resignation of any Member of ihe
Comrmission shall be published promptly in the Gazetie.
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11. Declaration of interest.

(1) In carrying out the Member's duties and activities, the Member shall act
honestly, fairly and with integrity and in the best interests of the
Commission.

(2) A Member who is in any way, whether directly or indirectly, interested in
a matter before the Commission shall avoid any real or potential conflicts
which a reasonable person may consider sufficiently material to affect a
Member's judgement.

(3) A Member with an interest in a matter shall not take part in any
deliberations or vote on that matter and shall leave the room during such
deliberations.

(4) For the purposes of this section, a Member shall be deemed to have an
interest in a matter if the Member, the Member's spouse or child, or any
other relative that resides in the same dwelling as the Member, or the
Member's nominee, is a security holder or partner in, or an officer or
director of, an issuer having an interest or being invelved in a matter
before the Commission.

12. Functions of the Commission.

(1)  The functions of the Commission are to —
(a)  advise the Minister on all matters relating to the capital markets and
its participants;
(b) maintain surveillance over the capital markets and ensure orderly,
fair and equitable dealings in securities;

(¢) foster timely, accurate, fair and efficient disclosure of information
to the investing public and the capital markets;

(d) protect the integrity of the capital markets against any abuses
arising from financial crime, market misconduct and other unfair
and improper practices;

(e} promote an understanding by the public of the capital markets and
its participants and the benefits, risks, and liabilities associated with
investing;

(fy create and promote conditions that tacilitate the orderly
development of the capital markets; and

(g) perform any other function conferred or imposed on it by securities
laws or Parliament.

(2)  In the exercise of its functions the Commission shall satisfy itself that the
provisions of the Financial Transactions Reporting Act, 2000 and any
other Act or regulation administered by the Commission are being
complied with,
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13. Powers of the Commission.

For the purpose of the discharge of its functions the Commission has power,
subject to this Act, to —

(a)
(b)

(c}

(d)

(e}
(f)

(g)
(h)

(1)
0
(k)
0

regulate and govern the capital markets and its participants;

deal with such matters as may be referred io it by any person from
time to time;

authorize and regulate registrants, marketplaces, investment fund
administrators and other market participants with a view to
maintaining proper standards of conduct and professionalism in the
capital markets;

monitor the solvency of regulated persons and take measures to
protect the interests of clients and others where the solvency of any
such person is in doubt;

regulate issuers offering their securities to the public, including
public issuers and investment funds;

adopt measures to supervise and minimise any conflict of interests
that may arise in the case of market participants;

regulate take-over bids;

take enforcement action against any person for failing to comply
with securities laws;

recommend regulations to the Minister and formulate rules;

publish notices, guidelines, bulletins, and policies describing the
views of the Commission regarding the interpretation, application,
or enforcement of securities laws;

make any order which the Commission may make under securities
laws; and

do all things, and take all actioms, which may be necessary or
expedient or are incidental to the discharge of any function or
power given to the Commission.

14. Delegation.

(D

(2)

The Commission may, by order, delegate any responsibility, power or
function conferred on it by securities laws, except the power to make rules
and to hear appeals within its jurisdiction, to the Executive Director or any
officer of the Commission.

The Executive Director may, by written order, sub-delegate to any
employee of the Commission any responsibility, power or function
delegated to the Executive Director by the Commission under subsection
(1), unless the Commission delegation order specifically states that no
sub-delegation 1s permitted.
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15. Executive Director.

The Minister shall appoint an Executive Director who shall -—

(a)  hold office on such terms as the Minister shall approve; and

(b)  perform the duties assigned by the Commission or by any written
law.

16. Funds and Resources.

Subject to section 22, the funds and resources of the Commission shall consist of

(a)  all sums provided by Parliament;

(b)  all fees and other sums from time to time paid to or received by the
Commission from 1ts operations;

(¢} all sums from time to time borrowed by or advanced to the
Commission under this Part; and

(d)  all other sums or other property as from time to time may in any

manner be lawfully paid to or vested in the Commission whether or
not for any matter incidental to its functions.

17. Borrowing powers.

(h

(2)

Subject to this section, the Commuission may borrow sums required by it
to meet any of its obligations or discharge any of its functions and may, in
respect of any borrowing, issue debenfures in such forms as the
Commission may determine.

Any borrowing of the Commussion pursuant to subsection (1) shall be
subject to the approval of the Mimster as to the amount to be borrowed,
the source of the borrowing and the terms on which the borrowing may be
effected.

An approval given for the purposes of this section may be either general
or limited to a particular borrowing or otherwise and may be either
unconditional or subject to conditions.

18. Advances and Guarantees.

{1

(2)

Subject to subsection (3), the Minister may at the request of the
Commission make advances to the Cormmission for the pwrposes of
enabling the Commussion to defray expenditures properly chargeable to its
capital account, including provision of working capital;

Subject to subsection (3), the Minister may at the request of the
Commission guarantee, in any such manner and on any such conditions as
the Minister thinks fit, the repayment of the principal of, and the payment
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of interest and other charges on. any authorised borrowings of the
Commission made under this Part.

The prior approval of the House of Assembly in accordance with section
|7 of the Financial Administration and Audit Act musl be given to any
guarantee under this section,

Where any sum is paid under a guarantee given under this seciion, the
Minister shall as soon as practicable after the end of each financial year
that there 1s any amount outstanding, lay before the House of Assembly a
statement relating to that sum,

Any suras required by the Minister for making, advancing and discharging
any guarantees under this section sball be charged on and issued out of the
Consolidated Fund.

In this section and in this Part "financial year" means the period of twelve
months beginning on Ist January in any year.

Repayment of interest.

(1)

The Comumission shall make to the Minister at such times and in such
manner as the Minister may direct, payments on any amount as may be
directed in or towards repayment of any sums issued in fulfilment of any
guarantee given under this Part and payments of interest on any
outstanding sums so issued at such rate as the Minister may direct, and
different rates of interest may be directed for different periods.

The Minister shall lay before the House of Assembly a statement of any
payment due from the Commission under subsection (1) that is not duly
paid as required.

Surplus funds.

(1)

(2)

Subject to subsection (2), all sums standing to the credit of the
Commussion and not required for any current purpose (in this Part referred
to as "surplus funds") may from time to time either be camied to any
reserve fund established under section 21 or be invested by the
Commission in government securities approved by the Minister; and the
Commussion may from time to time, with the approval of the Minister, sell
any or all of such securities.

No surplus funds are to be carried to the reserve fund or invested in
securities under subsection (1) without the consent of the Minister.

Reserve fund.

(1)

The Commussion shall establish a reserve fund and may determine the
management of the fund, the sum to be carried from time to time to the
credit of the fund and the application of the fund.
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(2) No part of the reserve fund shall be applied otherwise than for the
purposes of the Commission.

22. Authority to set fees.

(1)  For the purpose of carrying out its powers or functions, the Commission
may, by rule, prescribe the fees payable to the Commission for any
function performed by the Commission or required under securities laws.

(2)  Despite the provisions of any other law —
(a)  the fees payable to the Commission under securities laws;

(b)  the revenue from the exercise of a power conferred or the discharge
of a duty imposed on the Commission under securities laws; and

{¢) the investments held by the Commission,

do not form part of the Consolidated Fund and, subject to this section,
shall be applied to carrying out the powers conferred and duties imposed
on the Commission under securities laws.

(3)  Funds received by the Commuission —
{a)  under subsection 135(1) or section 136; or

{b)  under a settlement of a matter relating to a contravention or alleged
contravention of this Act, excluding an amount designated in the
seftlement as —

(i)  acost recovery; or
(i1}  an allocation to or for the benefit of a third party,

may be expended only for the purpose of promoting public understanding
of the financial system.

(4)  When ordered to do so by the Minister, the Commission shall pay into the
Consolidated Fund such of its surplus or reserve funds as the Minister
requires, other than an amount held pursuant to subsection (3).

(5) In determining the amount of a payment to be made under subsection (4),
the Minister shall allow reserves for the future needs of the Commission
as the Minster considers appropriate, and shall ensure that the payment
will not impair the Commission’s ability to pay its liabilities, meet its
obligations as they become due or fulfil its contractual commitments.

23. Balancing revenue and surplus.

(1)  The Commussion shall discharge its functions to ensure that its revenucs
are not less than sufficient to meet all sums properly chargeable to its
revenue accounts and its funds under sections 20 and 21 taking one year
with another.
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Any excess of the revenue of the Commission for any financial year over
the sum properly chargeable to its revenue account and its funds under
sections 20 and 21 for that yeayr shall be applied by the Commission for
the purposes of the Commission.

Secretary and other officers.

(1

(2)

The Commission —

(a)  shall appoint an employee to be the Secretary of the Commission,
who shall be an officer of the Commission; and

(b) may appoint other employees to be officers of the Commission as it
considers necessary.

The Commission may terminate the appointment of an officer at any time.

Commission staff.

(1)

2)

)

(4)

(3

The Commission may employ any person the Commission considers
necessary to perform its duties and exercise its powers under securities
laws.

Except as provided in any contract of employment with the Commission,
the Minister may grant to any employee of the Commission in respect of
his service with the Commission pensions, gratuities or other like
allowances at the rate prescribed by and in accordance with the provisions
of the Pensions Act (Ch. 43) as if reference in that Act to the "Governor-
General", the "public service" and a "public officer” were references to the
Commission acting with the approval of the Minister, service in the
Commission and such employee, respectively.

For the purpose of subsection (1) reference to the service of an employee
of the Commission includes any continuous period of service of that
employee with an approved authority immediately prior to his service
with the Commission.

In this section the expression "approved authority" has the same meaning
as in section 2 of the Pensions Act (Ch. 43).

The pensions, gratuities or other like allowances which are payable under
subsection (1) shall be charged on and paid out of the funds of the
Commission or the Consolidated Fund.

Appointment of experts.

(1)

The Commission may appoint, hire or retain, on such terms and
conditions as it may approve, an expert to assist it in any manuner that it
considers necessary.
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Where the Commission appoints an expert to advise 1t on the development
of specific policies, rules or other regulatory proposals of the
Commission, the expert shall formulate and report the expest's views to
the Comumussion m wiiting and the Commission may. if it thinks fit. make
the report available to the public.

27. Indemnity.

("

No civil or criminal liability shall attach to the Commission, a Member,
the Executive Director, an employee or an agent of the Commission for an
act done in good faith in the performance of a duty or in the exercise of a
function or power of the Commission under this Act or the Investment
Funds Act, 2003 or the regulations made under either Act.

The Commission may indemnify a Member, the Executive Director, an
employee or an agent of the Commission against the cost of defending his
actions while so discharging his functions.

No civil or criminal liability shall attach to a registered securities
exchange or registered self-regulatory organisation, or any director,
officer, employee or an agent of the registered securities exchange or
registered self-regulatory organisation, for any act done in good faith in
the performance of a duty or in the exercise of —

{a) a function or power delegated by the Commission to the registered
securities exchange or registered self-regulatory organisation under
securities laws; or

(b)  aregulatory function or power of the registered securities exchange
or registered self-reguiatory organisation exercised under its
regulatory instruments.

28. Confidentiality.

(H

The Commission or any Member, officer, employee, agent or adviser of
the Commission who discloses any information refating to —

{a)  the aftairs of the Commission;
(b)  any application made to the Commission,;
(c)  the affairs of a market participant;

(d)  a request for assistance from a domestic regulatory authority or an
overseas regulatory authority; or

(d)  the affairs of a client of a regulated person,

that the person has acquired in the course of that person's duties or in the
exercise of the Commission’s functions under this or any other law, is
guilty of an offence and shall be liable on summary conviction to a fine
not exceeding $50,000 or to imprisonment for a term not exceeding three
years.
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Subsection (1) shall not apply to a disclosure —

pply

(a) lawfully required or permitted by any court of competent
jurisdiction within The Bahamas;

(b) for the purpose of assisting the Commission o exercise any
function conterred on it by securities laws;

(c)  in respect of the affairs of a market participant or of a client of a
regulated person, with the consent of the marker participant or
client, as the case may be, which consent has been voluntarily
given;

(dy  where the information disclosed is or has been available to ihe
public from any other source;

()  where the information disclosed is in a manner that does not enable
the identity of any market participant or of any client of a regulated
person to which the information relates to be ascertained;

(f)  toa person with a view to the institution of, or for the purpose of —
() criminal proceedings;

(11}  disciplinary proceedings, whether within or outside The
Bahamas, relating to the exercise by a counsel and attorney,
auditor, accountant, valuer or actuary of the person's
professional duties;

(111) disciplinary proceedings relating to the discharge by a public
officer, or a Member or employee of the Commussion, of that
person's duties; or

(g) inany legal proceedings in connection with —

(1)  the winding-up or dissolution of a regulated person; or

(i)  the appointment or duties of a receiver of a regulated person.

29. Powers of Minister.

(1)

The Minister may give the Commission directions in writing for the
discharge of its functions where the Minister is of the opinion that such
directions are necessary or advisable to ensure that The Bahamas complies
with its obligations under international treaties and agreements, and the
Commission shall give effect to such directions.

The Commission shall promptly give the Minister any information about
its activities, operations and financial affairs as the Minister requests.

The Minister may designate a person to examine any financial or
accounting procedures, activities or practices of the Commission and the
person designated shall report the results of the examination to the
Minister.
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(4) The Members and employees of the Commission shall give the person
designated by the Minister under subsection (3) all the assistance and co-
operation necessary to enable that person to complete the examination.

30. Accounts, auditor and audit.

(1)  The Commission shall keep proper accounts of all transactions and shail
prepare annual financial statements in accordance with generally accepted
accounting principles.

(2)  The financial statements prepared pursuant to subsection (1) shall present
the financial position, results of operations and changes in the reserve
fund and cash flow of the Commussion for its most recent fiscal year.

(3)  The Commission shall appoint one or more approved auditors to audit the
financial statements of the Commission for each fiscal year.

31. Annual report.

(1)  The Commission shall, as soon as practicable after the end of each
financial year and in any event not later than 30th June in any year, submit
to the Minister a report containing —

(a) an account of its transactions throughout the preceding financial
vear i such detail as the Minister may direct; and

(b)  the audited financial statement of the Commission accompanied by
the auditor's report.

{2)  The Minister shall cause a copy of the report together with a copy of the
audited financial statements and the auditor's report to be laid on the table
of both Houses of Parliament.

(3)  Copies of an annual report shall be made available to the public no later
than fourteen days after it is laid in Parliament under subsection (2).

32. Commission procedures.

(1)  The Commission shall meet at such times as may be necessary or
expedient for the transaction of business and such meetings shall be held
at such places and time and on such days as the Chairman may determine.

(2)  The Chairman, or in his absence the Deputy Chairman, or in the absence
of both of them, such other person as authorized by the Chairman, shall
preside at all meetings of the Commission.

(3) A quorum for a meeting of the Commission shall consist of the person
authorized under subsection (2) to preside at the meeting of the
Commisston and three other members.

(4)  The decisions of the Commission shall be by a majority of votes and in
any case in which the voting is equal, the Chairman or the Deputy
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Chairman presiding at the meeting has a casting vote, in addition to an
original vote.

The Commission ray establish codes —

(a)  respecting the calling of and conduct of business ai meetings of the
Commission;

(b) respecting procedures for the initiation and holding of hearings by
the Comumission;

(¢c)  prescrnibing the procedure for appeals and review of decisions of —

(1}  persons to whom the Commission's powers have been
delegated; and

(1)  persons registered under Part V;

(d)  with the approval of the Minister, establishing a code of conduct
governing the activities of Members and the officers and employees
of the Commission in order to avoid conflicts of interest and other
practices that the Commission considers undesirable; and

(e) respecting any other matter, whether or not required by this Act,
relating to the organization, procedure, administration or practice of
the Comrussion.

33, Panels of the Commission.

(H

(2)
()

(4)

(5)

The Commission may establish one or more panels and, in matters
referred to a panel by the Commission, the panel has the powers of the
Commission delegated to it by Commission order,

A panel shall be composed of three or more persons appointed by the
Commission, at least one of whom must be a Member.

The Commission may appoint one or more qualified person to a panei
who is not a Member.

The Commission may —
{a) terminate appointments to a panel; and

(b) except for a panel that has comumenced a hearing, fill a vacancy on
a panel.

The Commission may refer a matter that 15 —
(a)  before the Commission, to a panel; and
(b)  before a panel, to the Commission or to another panei.
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PART lil - ASSISTANCE TO DOMESTIC AND FOREIGN
REGULATORY AUTHORITIES

DIVISION 1 — INTERPRETATION

34, interpretation.

In this Part, unless the context otherwise requires —
"designated third party', in relation to a foreign jurisdiction, means —

(a)  any person or body responsible for supervising the overseas
regulatory authority in question;

(b) any authority of the foreign junsdiction responsible for
carrying out the supervision, investigation or enforcement in
question; or

(¢) any authority of the foreign jurisdiction, other than the
requesting overseas regulatory authority, exercising a
function that corresponds to a regulatory function of the
Commission under this Act;

"enforce” means enforce through cnminal, civil or administrative
proceedings;

"enforcement" means the taking of anmy action to enforce a law or
regulatory requirement against a specified person, where the law or
regulatory requirement relates to the capital markets of the foreign
jurisdiction of the regulatory authority concerned;

"investigation'' means an investigation to determine if a specified person
has contravened or is contravening a law or regulatory requirement,
where the law or regulatory requirement relates to the capital
markets of the foreign junsdiction of the regulatory authority
concerned;

"material” includes any information or document in any form and, in
relation to information recorded otherwise than in legible form, the
power to require its production includes the power to require the
production of a copy of it in legible and intelligible form;

"supervision”, in relation to an overseas regulatory authority, means the
taking of any action for the supervision of —
(a)  a marketplace or any other person regulated or supervised by
the overseas regulatory authority; or

(b}  the issue of or trading in securities in the foreign jurisdiction
of the overseas regulatory authority.
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DIVISION 2 - ASSISTANCE TO BOMESTIC REGULATORY

AUTHORITIES

35. Exercise of powers on behalf of domesiic regulatory authorities.

(1)

(2)

At the request of a domestic regulatory authority, the Commussion may,
where it considers appropriate, exercise its powers under securities laws
for the purposes of assisting the performance by the domestic regulatory
authority of its regulatory functions.

Notwithstanding subsection 28(1), the Comumission may provide
information that it has acquired in the course of its duties or in the
exercise of its functions under securities laws to any other domestic
regulatory authority where the Commission considers such information
may be relevant to the functions of such other domestic regulatory
authonty or as a necessary part of a Famework for consolidated
supervision, oversight or regulation of the financial services sector.

DIVISION 3 — ASSISTANCE TO FOREIGN REGULATORY AUTHORITIES

36. Conditions for provision of assistance.

(1)

The Commission may provide the assistance referred to in section 37 to an
overseas regulatory authority if the Commission is satisfied that all of the
following conditions are fulfilled —

(a) the assistance is intended to enabie the overseas regulatory
authority, or any designated third party, to carry out the supervision,
investigation or enforcement to which the request relates;

(by the overseas regulatory authority has given a written undertaking
that any material obtained pursuant to its request shall not be used
for any purpose other than a purpose that is specified at the time of
the request or thereafter and is approved by the Commission;

(c)  the overseas regulatory authority has given a written undertaking
not to disclose to a third party, other than a designated third party of
the foreign jurisdiction in accordance with paragraph (d), any
material received pursuant to the request;

(d)  the overseas regulatory authority has given a written undertaking to
obtain the prior consent of the Commission before disclosing to a
designated third party any material received pursuant to the request,
and to make such disclosure only in accordance with such
conditions as may be imposed by the Commission;

(e)  the material requested is of sufficient imporiance to the carrying out
of the supervision, investigation or enforcemen: to which the
request relates and cannot reasonably be obtained by any other
Imeans;
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(f)  the matter to which the request relates is of sufficient gravity; and

(g) the rendering of assistance will not be contrary to the public interest
of The Bahamas or the interest of the investing public.

(2)  [n deciding whether to grant a request for assistance referred to in section
37 from an overseas regulatory authonty, the Commission may also have
regard to the following —

(a)  whether the act or omission that is alleged to constitute the
contravention of the law or regulatory requirement to which the
request relates would, if it had occurred :n The Bahamas, have
constituted a breach of securities laws;

(b)  whether the overseas regulatory authority has given or is willing to
give an undertaking to the Commission to comply with a future
request by the Commission to the overseas regulatory authority for
similar assistance; and

(c)  whether the overseas regulatory authority has given or is willing to
give an undertaking to the Commuission to contribute towards the
costs of providing the assistance that the overseas reguiatory
authority has requested.

(3)  Where an overseas regulatory authority fails to comply with a requirement
of the Commission under subsection (1) or (2), the Commission may
refuse to provide the assistance sought.

37. Assistance that may be rendered.

(1)  Notwithstanding subsection 28(1), the provisions of any prescribed
written law or any requirement imposed thereunder, or any rule of law, the
Commission may, 1n relation to a request by an overseas regulatory
authority for assistance —

(a) transmit to the overseas regulatory authority any material in the
possession of the Commission that is requested by the authority;

(b) order any person to furnish to the Commission any material that is
requested by the overseas regulatory authority, that the Commission
may then transmit to that authority;

(c)  order any person to give the Commission assistance in connection
with a request made by an overseas reguiatory authority; or

(d) order any person to make an oral statement to the Commission on
any information requested by the overseas regulatory authority,
record such statement, and transmit the recorded statement to the
authority.

(2) An order under subsection (1)(b), (¢) or (d) shall have effect
notwithstanding any obligations as to secrecy or other restrictions upon
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the disclosure of information imposed by any prescribed written law or
any requirement imposed thereunder, any rule of law, any contract or any
rule of professional conduct.

A person shall not be required under this section to disclose information or
to produce a document which the person would be entitled to refuse to
disclose or to produce on the grounds of legal professional privilege in
court proceedings.

For the purposes of this section, any information or other matter comes to
a professional legal adviser in prvileged circumstances if it 1s
communticated or given to the legal adviser —

{a) by, or by a representative of, a client of the adviser in connection
with the giving by the adviser of legal advice to the client;

{b) by, or by a representative of, a person seeking legal advice from the
adviser; or

(¢c) by any person —

(i)  in contemplation of, or in connection with, legal proceedings;
and

(ii)  for the purpose of those proceedings.

No information or other matter shall be treated as coming to a professional
legal adviser 1n privileged circumstances if it is communicated or given
with a view to furthering any criminal purpose.

Where the person in possession of any document required to be produced
under this Part claims a lien on the document —

(a)  the requirement to produce the document shall not be affected by
the lien;

(b) no fees shall be payable for or in respect of the production; and
(c)  the production shall be without prejudice to the lien.

DIVISION 4 — GENERAL

Authority to enter into Memoranda of Understanding.

(1)

The Commission may, in the exercise of 1ts cooperative functions, enter
into memoranda of understanding with overseas regulatory authorities for

(a)  the purpose of assisting an overseas regulatory authority, or any
designated third party, to carry out its supervision, investigation or
enforcement functions,

(b) the purpose of assisting in consolidated supervision with such
overseas regulatory authority, or any designated third party; or

(c)  such other purposes as the Cominission may deem fit.
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No memorandum of understanding may call for assistance beyond that
which is provided for under securities laws, or relieve the Commission of
any of its obligations under this Part.

The Commission shall notify the Ministry of Finance of each
memorandum of understanding and promptly publish the memorandum of
understanding in the Gazette.

39. Offences under this Part.

(1)

(2)

Any person who —

(a)  without reasonable excuse, refuses or fails to coraply with an order
under this Part;:

(b} in purported compliance with an order under this Part, furnishes to
the Commission any material known (o the person to be false or
misleading in a material particular; or

(¢}  in purported compliance with an order made under this Part, makes
a statement to the Comurnission that 1s false or misleading in a
material particular,

1s guilty of an offence an offence and shall be liable on summary
conviction to a fine not exceeding $100,000.

If the offence of which the person is convicted under subsection (1) is
continued after conviction, the person commits a further offence and shall
be liable on summary conviction to a fine of $10,000 for every day on
which the offence is continued.

40. Immunities.

ey

(2)

No civil or criminal proceedings, other than proceedings for an offence
under section 39, shall lie against any person for —

(a}  furnishing to the Comumission or transmitting any material to the
Commission or an overseas regulatory authority, if the person had
furnished or transmitted that material in good faith in compliance
with an order made under this Part;

(b} making a statement to the Commussion in good faith and in
compliance with an order made under this Part; or

(¢)  doing or omitting to do any act, if the person had done or omitted to
do the act in good faith and as a result of complying with such an
order.

Any person who complies with an order referred to in subsection (1)(a) or
(b) shall not be treated as being in breach of any restriction upon the
disclosure of information or material imposed by any prescribed written
law or any requirement imposed thereunder, any rule of law, any contract
or any rnule of professional conduct.
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PART IV - INVESTIGATIONS AND INSPECTIONS

DIVISION 1-INTERPRETATION

Interpretation.

For the purposes of this Part, "regulated person" includes a party related to an
investment fund.

DIVISION 2—INVESTIGATIONS

Power to investigate.

(

(2)

The Commission may conduct such investigation as it considers necessary
or expedient for any of the following purposes —-

(a) to determine whether any person has contravened, is contravening
or is about to contravene securities laws;

(b} for the administration of securities laws; or

(¢c) to assist in the administration of the securities legislation of another
jurisdiction.

For the purposes of subsection (1), the Commission may conduct the

investigation or may, in writing, appoint another person for that purpose.

The Commission may, notwithstanding the provisions of any prescribed
written law or any requirement imposed thereunder or any rule of law,
exercise any of its powers under this Division for the purposes of
conducting an investigation under subsection (1).

Powers to obtain information for investigation.

(1)

Where the Commission considers that a person is or may be able to give

information or produce a document which is or may be relevant to an

investigation, it may —

(a)  require such person to attend before it at a specified time and place
to answer questions, including under oath or affirmation that the
staternents that the person will make will be true;

(b) enter, during reasonable hours, the business premises of such
person for the purpose of —

(i)  inspecting and copying information or documents stored in
any form on such premises; and
(11) temoving from the premises any information or documents;

(c} require such person to give, or procure the giving of, specified
information or information of a specified description in such form
as the Commission may reasonably require;

(9%
~
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(d) require such person to produce, or procure the production of,
specified documents or documents of a specified description;

(e) require such person to give an explanation of or further particulars
regarding any information or document produced under paragraphs
(c) and (d);

(f)y require such person to give the Commission all assistance in
relation to the investigation that the person is reasonably able to
give.

If a person, acting on behalf of the Commission, enters premises under

subsection (1)(b), the person must present proof of his or her authority to

do so.

Any information or document removed under subsection {!)(b) must be
returned to the person from whom, or premises from which, it was taken
as soon as practicable.

44. Uncooperative witness liable for contempt.

On application by the Commission to the court, a person summoned under
section 43 is liable to be committed for contempt, as if in breach of an order or
judgement of the court, if the person neglects or refuses to —

(a) attend;

(b} give evidence; or

(c) produce a document in the custody, possession or control of that
person.

DIVISION 3—INSPECTIONS

45. Compliance inspections-regulated persons.

(b

@)

At any time, the Commission may conduct an on-site or off-site inspection
of the business of a regulated person for the purpose of —

{a)  determining if the person is complying with —
(i)  securities laws;
(11)  the Financial Transactions Reporting Act; 2003; or
(ili) any other prescribed statute that is adsmnistered by the
Comumission; or
(b)  assisting in the administration of the securities legislation of another
Jurisdiction..

The Commission may, in writing, appoint another person to conduct the
inspection under subsection {1).

Page - 38



46.

(3)

(4)

(3)

(7

(8)

40

The Comumission may, by notice in writing, require a person under
mspection to produce information or documents, or a class of information
or documents, that reasonably relates to the inspection.

After recetving a notice under subsection (3), a person must, within a
reasonable period as specified in the notice, provide to the Corunission
the information or document that is described in the notice and that is in
the custody, possession or control of the person.

The Commisston may enter, during reasonable hours, the business
premises of a person under inspection for the purpose of —

(a) inspecting and copying information or documents stored in any
form on such premises; and

(b)  removing from the premises any information or documents.

The Commission may require a person under inspection to give an
explanation of, or further particulars regarding, any information or
document produced under subsection (4).

If a person, acting on behalf of the Commission, enters premises under
subsection (5), the person must present proof of his or her authority to do
50.

Any information or document removed under subsection (5) must be
returned to the person from whom, or premises from which, it was taken
as soon as practicable.

Power to require reports.

(D

2)

(3)

The Commission may require a regulated person to provide the
Conurussion with a report, in such form as may be specified in the notice,
by the person's approved auditor, or by an accountant or other person with
relevant professional skill, on, or on any aspect of, any matter about which
the Commission has required or could require the regulated person to
provide information under section 45.

The report referred to in subsection (1) shall be prepared at the expense of
the regulated person.

The person appointed by a regulated person to make the report required
under section (1) shall immediately give written notice to the Commission
of any fact or matter of which that person becomes aware which indicates

(a) that any of the minimum cniteria 1s not or has not been fulfilled, or
may not be or may not have been fulfilled, in respect of the
regulated person; and
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(b) that the matters are likely to be of material significance for the
exercise, in relation to such person, of the Commuission's functions
under this Act.

The person appointed to make a report required under this section must be
a person approved by the Commission.

47. Compliance inspection of other market participants.

(1)

(2)

)

(4)

The Commission may inspect the business of a market participant, other
than a regulated person, for the purpose of —
(a)  determining if the person is complying with —
(i)  securities laws;
(i1}  the Financial Transactions Reporting Act; 2003; or
(1) any other prescribed statute that is administered by the
Commission; or
(by assisting in the administration of the securities legislation of another
Jjurisdiction.
For the purposes of subsection (1), the Commission may, in writing,
appoint another person to conduct the inspection.
The Commission may, by notice in writing, require a person under

inspection to produce information or docwments, or a class of inforrnation
or documents, that reasonably relates to the inspection.

After receiving a notice under subsection (3), a person must, within a
reasonable period as specified in the notice, provide to the Commission
the information or document that is described in the notice and that is in
the custody, possession or control of the person.

48. General.

(n

(2)

)

(4)

After the conclusion of an inspection of a regulated person under section
45 or a market participant under section 47, a report shall be prepared
setting out the findings of that inspection.

The Comumission shall consider and make recommendations on any
information or report prepared under this Division.

The Commission shall assess charges to recover the cost of any inspection
performed under this Division.

Upon application, the Commission may grant an exemption regarding the
payment of costs where the Commission considers it appropriate.
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49. Participation of other regulatory authorities in inspections under
this Part.

(D

4

Subject to subsection (2), the Commission may, upon the request of a
domestic regulatory authority or an overseas regulatory authority, permit
the authority to take part in a compliance imspection undertaken by the
Commission.

The Commission shall not permit an overseas regulatory authority to take
part in a compliance inspection under subsection (1) unless it is of the
opinion that the participation of the overseas regulatory authority is
reasonably required —

(a)  for the effective supervision of a regulated person; or

(b) for the purposes of the regulatory functions of the overseas
regulatory authority.

The Commission may, in deciding whether to permit an overseas
regulatory authority to take part in a compliance inspection under
subsection (1), take into account, in particular, whether the overseas
regulatory authority 1s subject to adequate legal restrictions on further
disclosure and whether it is likely, without the written permission of the
Commission, —
(a) to disclose information obtained or documents examiuned or
obtained during the compliance inspection to any person other than
an officer or employee of the authority engaged in supervision; or

(b) to take any action on information obtained or documents examined
or obtained during the compliance inspection.

For the purposes of this section, “overseas regulatory authority” includes
an authority in a foreign jurisdiction that exercises regulatory or
supervisory functions over entities carrying on banking, insurance,
securities or other financial services business.

DIVISION 4-PROVISION OF INFORMATION RELATING TO

TRANSACTIONS

50. Provision of information.

(1)

The Commission may, for the purposes of assisting in the performance of

any of its functions or the exercise of any of its powers under securities

laws, require —

(a)  aperson registered as the holder of securities in a register kept by or
on behalf of an issuer;

(b)  a person that the Commission has reasonable cause to believe holds
any securities;
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(c) a person that the Comumuission has reasonable cause to believe bas
acquired or disposed of any securities, whether directly or through a
nominee, trustee or agent, and whether as benefictal owner,
nominee, trustee, agent or otherwise; or

(d)  a regulated person through which the Comrmission has reasonable
cause to believe any securities have been acquired, disposed of,
dealt with or traded,

to furnish to the Commission any of the information specified in

subsection (2) within the time and in the form specified.

(2)  The information specified for the purposes of subsection (1) consists of —

(a)  particulars that are reasonably capable of establishing the identity of
the person on whose behalf, or by, from, to or through whom the
securities in question are held, or have been acquired, disposed of,
dealt with or traded, as the case may be;

(b) the instructions given to or by the person referred to in paragraph
(a) or any officer, employee or agent of such person, in relation to
the holding, acquisition, disposal, dealing, or trading of or In
respect of the securities;

(c)  the particulars of the securities and the consideration given or
received; and

(d) any other information in the possession of the person as the
Commission may specify.

DIVISION 5-GENERAL

51. Liens.
Where the person in possession of any document required to be produced under
this Part claims a lien on the document -

(a)  the requirement to produce the document shall not be affected by
the lien;

(b}  no fees shall be payable for or in respect of the production; and
(¢)  the production shall be without prejudice to the lien.

52. Information about documents not in person’s possession.

If a person who is required under this Past to produce a document fails to do so,
the Commission may require the person to state to the best of that person's
knowiedge and belief —

(a)  where that document may be found; and
(b)  the identity of the person who last had custody of that docuimnent.
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Secrecy.

An order under this Part shall have effect nolwithstanding any obligations as to
secrecy or other restrictions upon the disclosure of information imposed by any
prescribed written law or any requirement imposed thereunder, any rule of law,
any contract or any rule of professional conduct.

Exemption.

()

(2)

Any person who complies with a requirement imposed by the
Commuission in the exercise of its powers under this Part shall not be
treated as being in breach of any restriction upon the disclosure of
information or matenal imposed by any prescribed written law or any
requirement imposed thereunder, any nile of law, any contract or any rule
of professional conduct.

A person 18 neither liable to a proceeding, nor subject to a liability, merely
because the person has complied, or proposes to comply, with a
requirement made or purporting to have been made under any provision of
this Part for the inspection, copying or production of information or
documents.

Privilege.

(1)

(2)

(3)

A person shall not be required under this Part to disclose information or to
produce a document that the person would be entitled to refuse to disclose
or to produce on the grounds of legal professional privilege in court
proceedings.

For the purposes of this Part, any information or other matter comes to a
professional legal adviser 1n prvileged circumstances if it s
comrmunicated or given to the legal advisor —

(a) by, or by a representative of, a client of the adviser in connection
with the giving by the adviser of legal advice to the client;

(b) by, or by a representative of, a person seeking legal advice from the
adviser; or

(c) by any person —

(1)  incontemplation of, or in connection with, legal proceedings;
and

(i)  for the purpose of those proceedings.

No information or other matter shall be treated as coming to a professional
legal adviser in privileged circumstances if it 1s communicated or given
with a view to furthering any criminal purpose.
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56. Use of documents etc.

Where information or documents are produced pursuant to this Part, the
Commission may — '

(a)  take copies or extracts from them; and

(b)  use or permit the use of any of the information or documents in any
proceeding.

57. Offence of obstruction of investigations and inspections.

(1) A person who without reasonable cause —

(a) fails to comply with a requirement of the Commission under this
Part;

(b)  with intent to avoid the provisions of this Part, [alsifies, destroys,
mutilates, defaces, hides or removes a document; or

(¢} wilfully obstructs an inquiry by the Commission made
accordance with the provistons of this Part,

is guilty of an offence and shall be liable on conviction to a fine not

exceeding $100,000.

(2) If the offence of which the person is convicted under subsection (1) is
contmued after conviction, the person commits a further offence and shall
be liable —

(a) on summary conviction, to a fine of $10,000 for every day on
which the offence is continued; or

(b)  on conviction on information, to —

(i) a fine of $10,000 for every day on which the offence is
continued;

(i)  imprisonment for five years; or
(iii)  both fine and imprisonment.

(3) A person contravenes this section if the person knows or reasonably
should know that a hearing, inspection or investigation is to be conducted
and the person takes any action referred to n subsection (1) before the
hearing, inspection or investigation.

PART V -~ REGULATION OF MARKETPLACES, ETC

58. Registration.

(1)  No person shall carry on business as a marketplace or clearing facility in
or from The Bahamas unless registered under this Part.
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If the Commission considers it in the public interest to do so, the
Commission may require a self-regulatory organisation or ancillary
facility to register under this Part and may prescribe the requirements
applicable to such persons.

An application for registration under this Part must be in the prescribed
form.

The Commission may, on application, register the applicant if the
Commission is satisfied that all prescribed requirements have been
fulfilled and to do so would be in the public interest.

A registration is effective until —

(a) it isrevoked;

(b) it expires;

(c) the conditions for continuing the registration have not been met; or

(d)  the Director accepts a surrender of registration under section 63.

Where the Commission refuses to grant a registration under this Part, the
applicant shall be provided with notice in writing of the reasons for the
refusal and the applicant may file an appeal pursuant to section 157.

Any person registered as a securities exchange with the Commission on
the date that this Part comes into force shall be deemed to be registered as
a marketplace under this Part as of that date.

Conditions and restrictions on registration.

()

(2)

The Commission may grant or renew a registration under this Part subject
to such terms, conditions or restrictions as the Commission deems fit.

The Commission may, at any time, by notice in writing to the registered
person, vary any term, condition or restriction or impose such further
term, condition or restriction as the Commission deems fit.

Approval of regulatory instruments.

If a person registered under this Part adopts, amends or repeals a regulatory
instrument, the adoption, amendment or repeal is not effective until the
Commission approves it.

Commission powers.

(D

If the Commission considers it in the public interest to do so, the
Commission may make a decision about a person registered under this
Part, including a decision about —

(a)  the person's regulatory instruments;
(b} the person's procedures or practices;
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(c)  the business or regulatory services provided by the person;

(d) trading or quotation activity on a marketplace;

(e)  asecurity or class of securities traded or quoted on a marketplace;
or .

(f)  anissuer whose securities are traded or quoted on a marketplace.

No registered securities exchange may admit any person to membership
on the securities exchange unless that person is registered under the Act.

No registered securities exchange may admit a person to become a
security holder of the securities exchange unless that person is approved
by the Commission.

The Commission shall have the authority to hear appeals of a person
registered under this Part from any ruling, decision or order and may
establish its own procedures for such proceedings.

Delegation.

(1

(2)

(4)

The Commission may delegate to a registered securities exchange or
registered self-regulatory organisation, any of the powers conferred on it
by this Act, including the authority to adopt and enforce rules for the
conduct of their members and the responsibility to regulate their members’
compliance with the provisions of those rules and of this Act.

Any order of delegation issued under subsection (1) shall be published.

The Commission may withdraw, add or vary any powers delegated under
subsection (1) as it deems necessary.

Notwithstanding any delegation under subsection (1), the Commission
shall continue to bave full authonty to regulate the activities of the
registered securities exchange or registered self-regulatory organisation
and any of its members.

Voluntary surrender.

(1)

2)

If a person registered under this Part applies to the Commission to
surrender its registration, the Commussion may accept the surrender unless
the Commission considers it prejudicial to the public interest to do so.

The Commission may, on receiving an application under subsection (1),
without providing an opportunity to be heard, suspend or impose any
condition or restriction on the registration that the Commission deems
appropriate,

Auditors and audits.

(1

Every person registered under this Part shall appoint an approved auditor
who shall make an examination, in accordance with generally accepted
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auditing standards, of the annual financial statements of the person and
shall provide the Commission with the prescribed reports on the financial
aftairs of the person.

The Commission may impose all or any of the following duties on the
auditor of a person registered under this Part —

(2)  a duty to submit to the Commission such additional information in
relation to the audit as the Commission considers necessary;

{b) a duty to enlarge or extend the scope of the audit of the business
and affairs of the person registered under this Part;

{c) aduty to carry out any other examination or establish any procedure
in any particular case;

(d) a duty to submit a report to the Commission on any of the matters
referred to in paragraphs (b) and (¢),

and the auditor shall carry out such additional duty or duties.

The person registered under this Part shall remunerate the auditor in
respect of the discharge of such additional duty or duties as the
Comrmssion may impose under subsection (2).

Reporting to the Commission.

Within the prescribed periods, a person registered under this Part shall deliver to
the Comumission —

(a) annual financial statements in respect of the year along with the
report of the auditor;

(b) interim financial statements and other information as may be
prescribed; and

(¢) all reports or other information and documents as the Commission
may prescribe.

Notices.

()

(2)

An applicant for registration under this Part and a person registered under
this Part shall provide the Commission notice in writing of the occurrence
of any prescribed event within the time periods prescribed.

Upon receipt of a notice under subsection (l), the Commission may
review the person's application or registration and may take any action
that the Commission deems appropriate.

Keeping of records.

()

A market participant shall —

(a) make and keep such information and documents in such form and
for such pertods —
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(1)  as are reasonably necessary in the conduct of its business and
operations, including to document compliance with ail
requirements imposed by statute or regulation on the market
participant; and

(i)  as may be prescribed; and

(b) file with or deliver to the Commussion any prescribed document or
report.

The Commussion may require a market participant to disseminate to the
public any report filed with the Commission under paragraph (1)(b).

In addition to subsection (1), a registered marketplace shall keep a record
of each trade executed through its facilities showing the time when it took
place and any other prescribed information.

A market participant shall deliver to the Commission a copy of, or an
extract from, any information or document kept under this section upon
recelpt of a request from the Commission.

68. Offences.

(1)

2

No person may establish or maintain, or assist in establishing or
maintaining, a marketplace or clearing facility in The Bahamas or conduct
business on or with a marketplace or clearing facility in The Bahamas
other than one registered tn accordance with this Act.

Any person who contravenes subsection (1) is guilty of an offence and
shall be liable on summary conviction tc a fine of $150,000 or to
imprisonment for two years or to both.

PART VI - REGISTRATION OF PERSONS CARRYING ON

SECURITIES BUSINESS

69. Registration requirement.

(1)

(2)

3

No person may carry on any securities business in or from The Bahamas,
or purport to do so, unless that person 15 —

(ay registered with the Commission to carry on that business and has
received written notice of the registration; or

(b)  exempt from registration.

The persons specified in Part 4 of the First Schedule are not required to
register to conduct securities business.

For the purposes of subsection (1), a person may be considered to purport
to carry on securities business where that person -—
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(a)  uses one or more words which connote securities business, either in
English or in any other language, in the description or title under
which the person carries on business;

(b) makes a representation in a document or in any other manner that
the person is carrying on securities business; or

(c) otherwise holds itself out as carrying on securities business.

No individual shall act as a representative in respect of any securities

business or hold himself or herself out as doing so unless —

(a) that person has been registered with the Commission as a
representative for that securities business; and

(b)  when so acting, the individual is doing so for the registered firm

that sponsored that individual's application for, or for renewal of,
registration as a representative.

Subsection {4) does not apply to —

(a)  an employee performing functions which are solely administrative
in nature, including technology support, facilities support, human
resources management and clerical support; or

{b) any prescribed person.

The termination of the employment of registered representative with a
registered firm shall operate as a suspension of the registration of that
individual until notice in writing has been received by the Commission

from another registered firm of the employment of the individual and the
reinstatement of the registration has been approved by the Commission.

An application for registration under this Part must be in the prescribed
form.

The Commission may, on application, register the person if the
Commission is satisfied that all preseribed requirements have been
fulfilled and to do so would be in the public interest.

The Commission may grant or renew a registration subject to such terms,
conditions or restrictions as the Commission thinks fit.

The Commission may, at any time, by notice in writing to the registered
firm or registered representative, vary any term, condition or restriction or
impose such further term, condition or restriction as the Commission may
think fit.

A registration is effective until —

(a) itis revoked,

(b) it expires;

(c)  the conditions for continuing the registration have not been met; or
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(d) the Commission accepts a surrender of registration under section
71

(12) Where the Commission refuses to grant a registration under this Part, the
applicant shall be provided with- notice in writing of the reasons for the
refusal and the applicant may appeal that decision.

70. Notices.

(1) An applicant for registration and a registrant shall provide the
Comimission notice in wrting of the occurrence of any prescribed event
within the time periods prescribed.

(2) Upon receipt of a notice under subsection (1), the Commussion may
review the person's application or registration and may take any action
that the Commission deems appropriate.

71. Surrender of registration.

(1) The Commission may, on application by a registrant, accept, subject to
such terms and conditions as it may impose, the voluntary surrender of the
registration of the registrant if the Commission is satisfied that the
surrender of the registration would not be prejudicial to the public interest.

(2)  On receiving an application under subsection (1), the Commission may,
without providing an opportunity to be heard, suspend or impose any
condition or restriction on the registration that the Commission deems
appropriate.

72. Criminal convictions.

(1)  Where a registrant is convicted in The Bahamas or elsewhere of a criminal
offence involving fraud or dishonesty, such person shall cease to be
registered under this Act with effect from the date of the conviction.

(2) Where a registrant is convicted in The Bahamas of any criminal offence
other than fraud or dishonesty under Bahamian law, or is convicted of any
like criminal offence under any foreign law in any foreign jurisdiction,
such person's registration shall be reviewed by the Commission and may
be subject to revocation, suspension or other remedial action.

(3)  Where a registrant has been the subject of any disciplinary action by any
domestic regulatory authority or overseas regulatory authority, such
person's registration shall be reviewed by the Commussion and may be
subject to revocation, suspension or other remedial action.

73. Voluntary liquidation.

A registered firm shall not go into voluntary liquidation without the prior
approval of the Commission and if proceedings for an involuntary liquidation
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are commenced against a registered firm the Cormumission shall be immediately
notified in writing by the affected registered firm or by one of its partners,
directors or officers.

Offence.

(1) Itisan offence —

(a) for a registrant to carry on securities business or purport to do so
otherwise than in accordance with the permisston given to the
registrant under this Part;

(b) for a person to carmry on securities business or purport to do so
without having been registered to do so with the Commission under
this Part; and

(c)  for person to make a misrepresentation in any filing, application,
notification, or other document required to be filed, delivered or
notified to the Commission under this Part.

(2)  Any person or registrant who contravenes the provisions of subsection (1)
is guilty of an offence and shall be liable on summary conviction to a fine
of $150,000 or to imprisonment for two years or to both.

PART VIl - CONDUCT OF SECURITIES BUSINESS

Duties to clients.

A registered firm, its officers, directors, partners and employees and parties
related to an investment fund shall —
(a) act honestly and fairly in conducting its business activities in the
best interests of its clients and the integnity of the market; and
(b) act with due skill, care and diligence, in the best interests of its
clients and the integrity of the market.

Auditor.

(1)  Aregistered firm shall appoint an approved auditor.
(2)  The auditor shall —

(a) make an examination of the annual financial statements and other
regulatory filings of the registered firmm in accordance with
generally acceptable auditing standards and shall prepare a report
on the audit in accordance with generally accepted accounting
principles; and

(b)  when requested to do so by the Commission, provide a report on
whether or not the business of the registered firm has been
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conducted in accordance with the provisions of this Act relating to
the prescribed requirements and the financial affairs of registered
firms.

The Commission may, where the report of the auditoy required by
subsection (2){(a) is qualified in any respect or the report required by
subsection (2)(b) discloses that there are any material weaknesses or
deficiencies in or non-compliance with any of the prescribed
requirements, take any action that is deemed necessary until the matters
glving rise to the qualified audit report are resolved or the matters giving
rise to the weaknesses or deficiencies or non-compliance are rectified.

The auditor shall, where in the course of performing the duties required by
subsection (2) he comes to the view that a matter that could give rise to a
qualification in the audit report on the financial statements is present or
that there is a material weakness or deficiency 1n or non-compliance with
any of the prescribed requirements, provide notice to the Commission
immediately in the prescribed form and a copy of the notice must be
delivered promptly to the registered firm.

The Commission may require the auditor of aregistered firm to —

(a)  submit to the Commission such additional information in relation to
the audit as the Commission considers necessary;

(b) enlarge or extend the scope of the audit of the business and affairs
of the registered firm;

(¢} camry out any other examination or establish any procedure in any
particular case;

(d) submit a report to the Comunission on any of the matters referred to
in paragraphs (b) and (c),

and the auditor shall carry out such additional duty or duties.

The registered firm shall remunerate the auditor in respect of the discharge
of such additional duty or duties as the Commission may impose under
subsection (5).

77. Reporting to the Commission.

Within the prescribed periods, a registered firm shail deliver to the Commission

(a) the annual financial statements in respect of the year along with the
report of the auditor;

(b) a copy of the annual report of the auditor on results of the
procedures performed by the auditor as required by subsection
76(2)(b);

(c) interim financial statements and other information as may be
prescribed; and
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(d)  all reports or other information as the Commission may prescribe.

Responsibility for actions of persons acting on behalf of registered
firm or party related to investment fund.

(h

(2)

A registered firm shall be responsible for all acts and onussions of each
partner, director, officer, representative, employee and agent acting on its
behalf.

A party related to an investment fund shall be responsible tor all acts and
omissions of each partner, director, officer, representative, employee and
agent acting on its behalf.

Keeping of records.

(h

(2)

)

A registered firm shall —

(a) make and keep such information and documents in such form and
for such periods —

(i)  as are reasonably necessary in the conduct of its business and
operations, including to document compliance with all
requirements imposed by statue or regulation on the
registrant; and

(i1)  as may be prescribed; and
(b) file with or deliver to the Cornmmission any prescribed document or
report.
The Comumission may require a registered firm to disseminate to the
public any report filed with the Commission under paragraph (1)(b).

A registered firm shall deliver to the Commission a copy of, or an extract
from, any information or document kept under this section upon receipt of
a written request from the Commission.

Prohibition.

(b

A registered firm, without the prior approval of the Commission, may not

(a) become a significant security holder of any issuer that is not a
registered firm other than in the usual course of the business of
trading in securities;

(b) acquire any shares, debentures or other interest in any other
registered firm, except where the transaction involves acquiring all
the voting securities of the other registered firm, or

{c) permit anyonc to become a significant security holder of the
registered firm.
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{2) Failure to comply with this section shall render the registration of the
registered firm revocable by the Commission.

PART Vill - COMPENSATION FUND

81. Compensation funds.

The Commission may prescribe requirements regarding the establishment,
maintenance and use of compensation funds for the protection of registrants and
clients of registrants who may suffer loss as a result of the bankruptcy,
insolvency or winding up of a registrant.

PART IX — DISTRIBUTIONS AND PROSPECTUSES

82. Interpretation.

(1)  Inthis Part —

"communication" means a notice, circular, letter or advertisement in any
media;

"foreign prospectus" means a prospectus or other offering document to
be used in connection with a distribution of securities that has
become final for the purposes of a distribution in the recognised
foreign jurisdiction and includes any supplement or amendment to
the document.

(2) For the purposes of this Part, a communication solicits the purchase or
sale of secunties if —

(a) it invites a person to enter into an agreement for, or with a view to
subscribing for, or otherwise acquiring or underwriting, any
securities; or

{b) it contains information reasonably calculated to lead, directly or
indirectly, to a person entering into such an agreement.

(3) This Part does not apply to securities that are equity interests in
investment funds.

83. Prospectus required.

(1) No person shall trade in a security on the person's own account or on
behalf of any other person where the trade would be a distribution of the
security unless a preliminary prospectus and a prospectus have been filed
with the Commission and the Commission has issued a receipt for each
document.
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(2) A preliminary prospectus and a prospectus filed under this Part must
disclose all material information about the issuer and the secunties being
offered and contain the prescribed information.

Receipt for preliminary prospectus.

The Commission shall issue a receipt for a preliminary prospectus immediately
upon the filing of the preliminary prospectus.

Selling activities before issue of receipt for prospectus.

(1) Dunng the period between the filing of the preliminary prospectus and the
issue of the receipt for the prospectus, provided the requirements of
section 87 are met, it is permissible to —

(a) distribute a communication identifying the security proposed to be
issued provided that the communication contains all prescribed
information;

(b) distribute a preliminary prospectus; and
(c)  solicit expressions of interest from prospective purchasers.

(2) No binding agreement to purchase the securities may be entered into until
the Commission issues the receipt for the prospectus.

Defective preliminary prospectus.

The Commission may, without giving notice, if it appears to it that a preliminary
prospectus does not substantially comply with the prescribed requirements,
order that the activities permitted by section 85 shall cease until a revised
preliminary prospectus satisfactory to the Comumission is filed and forwarded to
each recipient of the defective preliminary prospectus.

Delivery of prospectus.

(1)  An issuer, selling security holder or registrant who solicits a sale of
securities or receives an expression of interest, order or subscription from
a person for a security offered in a distribution during the period before
the issue of a receipt for the prospectus shall send to such person the
preliminary prospectus or amended preliminary prospectus, as the case
may be.

(2)  Anissuer, selling security holder or registrant who receives an expression
of interest, order or subscription for a security offered in a distribution
shall, during the distribution period, send to such person a prospectus, or
amended prospectus, as the case may be.

(3)  The documents required to be sent under subsections (1) and (2) shall be
sent within two business days after the expression of interest, order or
subscription is received.
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(4)  An issuer or selling security holder that files a preliminary prospectus and
prospectus with the Commission under this Part shall make copies of
those documents avaitable without charge upon request and shall fumnish
to a registrant a reasonable number of copies of the documents.

88. Amendments.

(1)  The issuer shall, if there is a change in any material information after a
receipt is obtained for a preliminary prospectus and before the receipt for
the prospectus is obtained or during the distribution penod, file with the
Commussion an amended preliminary prospectus or amended prospectus
containing the particulars of the material information.

(2)  Every preliminary prospectus or prospectus thereafter sent or delivered to
any person shall include the amended preliminary prospectus or amended
prospectus.

(3)  Where an amended prospectus is required to be filed with the Commission
under subsection (1), the distribution of secunties under the prospectus
shall cease until such time as the Commission has issued a receipt for the
amended prospectus.

(4)  An issuer, selling security holder or registrant who sent a preliminary
prospectus to a person under subsection 87(1) shall send to each such
person an amended preliminary prospectus immediately after it has been
filed.

(5)  An issuer, selling security holder or registrant who sent a prospectus to a
purchaser under subsection 87(2) shall send to each purchaser an amended
prospectus immediately after a receipt is issued by the Commission for the
amended prospectus.

89. Certificates.

A prospectus or amended prospectus filed with the Commission shall contain
certificates in the prescribed form signed by the prescribed persons.

90. Expert's consent.

The Commuission shall not issue a receipt for a prospectus that includes an
expert's report unless the prescribed requirements have been met regarding the
expert's consent.

91. Issue of receipt.

(1} Subject to subsections (2), (3} and (4), the Commussion shall issue a
receipt for a prospectus within a reasonable time after the date of the filing
of the prospectus.

(2)  The Commission shall refuse to 1ssue a receipt for a prospectus —-
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(a) if the Commission considers that the distribution would be
prejudicial to the public interest; or

(b)  for any other prescribed reason.

Where the Commission refuses to issue a receipt for a prospectus, the
Commission shall provide the issuer with notice in writing of the reasons
for the refusal and the issuer may appeal that decision.

The Commission may, in connection with the issue of a receipt for a
prospectus, impose any condition that in the opinion of the Commission is
necessary for the protection of investors.

Exempt distributions.

The requirement to file a prospectus under section 83 does not apply to a
distribution —

(a)  of securities issued by the Government of The Bahamas;
(b} of securities issued by a pnivate company;

(¢)  of securities of an investment fund licensed or registered under the
[nvestment Funds Act, 2003 or exempt from licensing or
registration under that Act;

(d) by an issuer of its own securities that are distnbuted to holders of its
securities as a dividend;

(¢) by an issuer of a security to holders of its securities incidental to a
reorganization or winding up or to a distnibution of its assets for the
purpose of winding up its affairs;

(f} by an issuer of a security that is exchanged by or for the account of
the issuer with another issuer or the security holders of another
issuer on —

()  astatutory amalgamation or arrangement; or

(1)  a statutory procedure by which one issuer takes title to the
assets of another issuer that loses its existence by operation
of law or by which the existing issuers merge into a new
1S5Uer;

(g) by an issuer pursuant to a prescribed take-over bid;

(hy  where the Commission, being satisfied that to do so would not be
prejudicial to the public interest, makes an order exempting the
distribution and such order may be subject to any condition the
Commission considers appropnate; or

(i}  insuch other prescnbed circumstances.
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93. Exemptions for approved foreign issuers.

(1)

(2)

An issuer that is an approved foreign issuer may satisty the requirements
of sections 83, 87, 88 89 and 90 by —

(a) filing with the Commission the prescribed documents; and
(b)  delivering to each purchaser in The Bahamas —

(1)  he foreign prospectus; and

(i)  any other prescribed document.

Where an approved foreign issuer files with the Comumission the
documents required under subsection (1), the Commission shall issue a
receipt for such foreign prospectus unless the Commission determines it is
not in the public interest to do so.

94. Distributions made outside The Bahamas.

(1)

(2)

A distribution of securities issued, or to be issued, by an issuer that is
incorporated in or established under the laws of The Bahamas that is made
outside The Bahamas shall be made in accordance with the laws or rules
of the country in which the distribution is made.

For the purposes of subsection (1), “laws™ included any subordinate
legislation and “rules” includes any applicable listing rules or any rules
issued by a marketplace to which the issuer is subject.

95. Resale restrictions.

The first trade in securities previously acquired pursuant to a prescribed
exemption, other than a further trade exempted by this Act or the regulations, 1s
deemed to be a distribution, unless the prescribed conditions are met.

96. Lapse date.

(1)

(2)

(3)

Subject to subsection (2), in this section "lapse date" means in respect of a
distribution to which section 83 or 93 applies, the date that is 12 months
after the date the Commission issued the receipt for the prospectus or
foreign prospectus.

The Commission may order that the period specified in subsection (1}
shall be reduced to not less than three months.

No distribution of a security to which section 83 or 93 applies shall
continue after the lapse date unless a new prospectus or foreign prospectus
that complies with this Part is filed and the Comumission issues a receipt
for the document.
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Offence.

If a distribution 1s carmried out other than in compliance with this Part, the issuer
and every person who is knowingly a party to the distribution is guilty of an
offence and shall be liable to a fine of $1,000 for every day, or part thereof, from
the date of the first solicitation in connection with the distribution untit a receipt
has been issued for a prospectus by the Commission and shall be further liable

(a)  on summary conviction to a fine of $30,000 or to imprisonment for
six months, or to both;

(b} on conviction on information to a fine of $75,000 or to
imprisonment for one year or to both.

PART X — CONTINUING OBLIGATIONS OF PUBLIC
ISSUERS

Disclosure to the public.

(1) A public issuer must disclose to the public the prescribed information
about the business operations and securities of the issuer.

(2) A public issuer shall disclose to the public, as soon as practicable, any
information relating to the public issuer, including information on any
significant new developments in the issuer's business or affairs which is
not public knowledge, which —

(a)  is necessary to enable them and the public to appraise the position
of the public issuer;

(b) is necessary to avoid the establishment of a false market in its
securities;

(c) might reasonably be expected matenally to affect market activity in
and the price of its securities; or

(d) may significantly affect its ability to meet its commitments.
(3) Information disclosed to the public by a public issuer must —

(a) include all material information;

(b)  not contain a misrepresentation; and

(c) present a balanced view of the issuer's activities,

(4y  The Commission may prescribe the method to be used by the public issuer
to disclose information to the public.

(5) A public issuer must treat its security holders in a fair and equitable
manner.
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Every director and officer of a public issuer, in exercising their powers

and discharging their duties, shall —

(a)  act honestly and in good faith with a view to the best interests of the
issuer; and :

(b) exercise the care, diligence and skill that a reasonably prudent
person would exercise in comparable circumstances.

99. Timely disclosure of material changes.

(0

(2)

)

(4)

(5)

(6)

Subject to subsection (2), where a material change occurs in the affairs of
a public issuer, the issuer shall —

(a) immediately, and in any event within one day of the material
change, issue a press release that discloses the nature and substance
of the material change; and

(b)  within five days of the material change, file with the Commission a
report in the prescribed form.

If the public issuer is of the opinion that the disclosure required by
subsection (1) would be unduly detrimental to tts interests, it must
immediately advise the Commission in writing of the material change and
the reasons why the issuer is of the opinion that public disclosuse should
be withheld.

Where the Commuission is of the opinion that the disclosure of the material
change would not be unduly detrimental to the interests of a public issuer,
the Commission may, after giving the public issuer an opportunity to be
heard —

(a) require disclosure to the public of the material change in
accordance with subsection (1); or

(b)  permit non-disclosure of the material change by the public issuer
provided non-disclosure does not continue beyond the time set out
1n subsection (5).

A decision of the Commission under subsection (3} is final and no appeal
from such a decision shall be available.

Notwithstanding any permitted non-disclosure under subsection (2) or (3)
(b), the public issuer shall disclose such material change no later than the
thirtieth day following the date on which the public issuer would have
been required to issue a press release in respect of the material change
under subsection (1).

The public issuer shall, notwithstanding a report has been given to the
Commission under subsection (2), promptly disclose the material change
in the manner referred to in subsection (1) upon the public issuer
becoming aware, or having reasonable grounds to believe, that persons are
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purchasing or selling secunties of the issuer with knowledge of the
u